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TRANSCRI PT OF CONTESTED CASE HEARI NG
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On the 4th day of Decenber, 2014,

643
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. APPEARANCES 1 Thefollowing testimony was taken:
2 APPEARI NG ON BEHALF OF DR | BSEN: o kKKK kx ok
3 JOHN C. DOUBEK
4 BobER™ by o 4 Fox : . .
307 Nofth’ Jackson 4 HEARING EXAMINER SCRIMM: Good morning,
5 Helena, Montana 59624 5 everyone. Well go on the record at thistime.
6 6 | won't get any lengthy details like we did
! NEDI CAL ExaM NERS, T O TTE BOARD 7 lest time.
8 M CHAEL L. FANNI NG 8  Thisisday four of the hearing involving
12 :.g;g;sgh?ﬁfiéiﬁggoﬁ‘ Lol Rgﬁsﬁfger al 13 rDr. Ibs_;en in Case Numbgr 201_3-M ED-LIC 372
0%, Sguth fark, egarding the proposed disciplinary treatment
11 Hel ena, Montana 59624- 0514 11 of the license of Dr. Mark Ibsen, M.D.
12 12 Weare going backwards a little bit to
13 13 have Mr. Fanning call one of his witnesses.
14 14 Beforewedo that, | will note for the record
15 15 that Ms. Blank is your witness there is someone
16 16 that | have seen in agroup of people from time
17 17 totime at the Montana City Grill. | don't
18 18 know that we've had ever any discussion of any
19 19 kind and certainly not about pharmacy or this
20 20 caseor anything. Sol just want to disclose
21 21 that for the record.
22 22 Andthen, Ms. Blank, I'll have you take a
23 23 seat up here. And before you sit down, I'll
24 24 swear youin.
25 25  MR. FANNING: I know you weren't going to
Page 645 Page 647
; ' NDEX page 1 go through your in_troductory rg*_narks, but does
2 the Hearing Examiner's admonition about no
3 Bam WLS{“ 85 M Eann e PHARMD.: 647 3 recording and photographs still apply except to
4 Voir Dire by M. Douge _ 654 4 the press?
5 oSSyt ity M- Fanning %3 e .
. Exegirr{ﬁggi by ,l\),; HggpimnggExam' o seriom 721 5 HEARING EXAMINER SCRIMM_. Indeed. Indeed.
7 Further Exam hation by M. Fanning 730 6 If yo_u haveace” phone on, ple_aseturr_' it off
g XM NATION g DR CHARLES ANDERSON a3 7 at thistime, or any other recording devices
o LS byRme B | o e anom)
Exam nation_ by Hearing Exaniner Scrinmm 751 '
10 Direct Continued by M. Doubek 753 10
11 Redirect by’ wr- Boufek 800 |11 DIRECT EXAMINATION OF STARLA BLANK, PHARM.D
12 Further by Hearing Exam ner Scrinmm 803 12 BY MR. FANNING: ! T
EXAM NATI ON OF DR. MARK | BSEN: A :
ij ggggtb?nlwtl_ nued M ; Doubek 804 ii ?(.)r tth(:gc rggnglwgése V})/ould you state your name
15 SMETAE IR I R e o2 |15 A. SarlaBlank
16 Cross by M. Doubek 954 16 Q. What doyou do for aliving, Ms. Blank?
17 17 A. I'm apharmacist.
18 18 Q. Whoisyour employer?
19 19 A. St. Peter'sHospital.
20 20 Q. Let'sgothrough alittle bit of your
21 21 professional background and training. Do you have
22 22 any professiona degrees?
23 23 A. | do. | haveabacheor of sciencein
24 24 pharmacy from the University of Montana, and | have
25 25 adoctor of pharmacy degree from Idaho State
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1 University.

2 Q. Doyou hold any licenses?

3 A. I do. | hold a Montana phar macist

4 license.

5 Q. How long have you been licensed?

6 A. Twenty-six years. Twenty-eight. Oops.

7 Q. Areyouamember of any professional

8 societies?

9 A. |l am. I'mamember of the Montana

Pharmacy Association and a member of the American
Society of Health-System Phar macists.

12 Q. Haveyou ever had any association with

13 regulatory offices?

14 A. | have. | wasthe executive director of

15 theBoard of Pharmacy starting in July in 2006, and
16 | held that position until May of 2007.

17 Q. Haveyou ever served on the Board of

10
11
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sponsored a bill that | helped craft that
strengthened the fraudulently obtaining dangerous
drug statute, and that is45-9-104, | believe, and
that did passin the 2000 session as well.

Q. After the MPDR passed, did you have arole

in its implementation?

A. 1did. | wasselected, | was appointed by

then Attorney General Bullock to a council that was
mandated by thelegislation to advise the Board of
Phar macy on the Prescription Drug Registry, on
implementation, rulewriting, functionality, that
sort of thing, and | ultimately was elected chair of
that committee, and | still hold that position.

Q. Doyou have any particular experiencein

pain management and treatment of chronic pain
patients?

A. | have education in pain management. In

18 Pharmacy for the State of Montana? 18 thelate'90s| attended a seminar at the University
19 A. | have. | wasrecently appointed tothe 19 of Wisconsin, which iswell known for being thought
20 Board of Pharmacy by Governor Bullock in July. 20 leadersin pain management, and | obtained a pain
21 Q. Haveyou ever taught pharmacy? 21 resource professional certification through the
22 A. | have. I'm an adjunct faculty at the 22 University of Wisconsin. And then, you know,
23 Univergity of Montana; we have pharmacy students. |23 through that -- my employer at thetime had sent me
24 |'vealsotaught in a classroom setting at Rocky 24 tothat and because of that | helped to implement
25 Mountain Collegeto their physician assistant 25 pain protocolsin the hospital, morein an acute
Page 649 Page 651

1 program. 1 caresetting, not chronic pain protocols.

2 Q. What did you teach at the University of 2 In my current roleat St. Peter's, | sit

3 Montana Pharmacy School ? 3 with themultidisciplinary group at St. Peter's

4 A. Wehost pharmacy studentsfor on-the-job 4 Medical Group and we review cases of chronic pain
5 ftraining. 5 patients, and | am part of that group and make

6 Q. Haveyou taken any leadership rolesin 6 recommendationsfor pain management or tapering
7 topics of narcotics abuse or diversion? 7 medications or changing medications.

8 A. | have. In my roleasthe executive 8 Q. Can you describe the role of a pharmacist

9 director of the Board of Pharmacy | helped to 9 in the medication management team?

10 champion the Prescription Drug Registry legislation. |10 A. Sure. Thepharmacistsare part of the

11 Q. When wasthat? 11 medication management team, especially in the

12 A. That wasin 2000 -- that was the 2007 12 setting wherel work in in the hospital and clinic

13 session, | believe. 13 setting. Pharmacistsareinvolved in the management
14 Q. Did that passthen? 14 of anticoagulation therapy, so that would be blood
15 A. It did not. 15 thinner, Coumadin or Warfarin therapy. Pharmacists
16 Q. So... 16 areinvolved in other disease, take management

17 A. Andthen | wasalsothe president at the 17 roles, such as hypertension, lipid management,

18 timeof the Montana Phar macy Association, and that |18 osteoporosis, asthma and COPD, congestive heart
19 group led the chargefor the Prescription Drug 19 failure. Therearepharmacistsin the statewho are
20 Registry legislation in 2009. That was also an 20 pain management providers.

21 unsuccessful attempt at passing that legislation. 21 Q. Can you describe your pharmacological

22 Q. Ultimately that did pass? 22 training versus a medical doctor's, if you know?

23 A. Ultimately it did passin 2011. The
24 Attorney General's Office, then Steve Bullock, had
25 to champion that. The Pharmacy Association had also

23
24
25

A. | don't know how much pharmacology or
pharmacy training, drug training that a physician
has. For pharmacists, that's pretty much what we
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do. The professional curriculum for a phar macist
is, thereistwo years of prepharmacy, that's
general. The professional curriculum isfour years,
three of that isdidactic, and that isall around
medications, pathophysiology and drug therapy
management. And then that last year ispractical
experiencein different pharmacy practice settings.
Q. Haveyou ever previously been qualified as

an expert?

A. | havenot.

Q. Didwe overlook anything on your CV?

A. Yes. | amaboard certified

phar macotherapy specialist. That isa certification
that is-- in post-graduate you haveto apply to be
considered to take a national exam. There are exams
in different specialties of pharmacy, for example,
thereisanutrition, you can be certified in
nutrition, you can be certified in oncology, you can
be certified in ambulatory care. Mineis

phar macotherapy, more of ageneral. And that is
somewhat of a status. Therearein Montana 64 BCPS
certified pharmacists.

Q. Out of how many pharmacists, do you have

any idea?

A. Inthestate of Montana licensed about,
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qualify Ms. Blank as an expert

in drug therapy management,

including pain management and

drug therapy for chronic

diseases.”)

HEARING EXAMINER SCRIMM: Just to be
clear, we're not -- well, let meask. You
don't write prescriptions or diagnose people
and we're not going into that sort of ...

MR. FANNING: There would be, Mr. Scrimm,
alittle bit of testimony on her review of
charts and when a particular symptom or
complaint is announced, in her professional
judgment certain medications would be called
for. And the question is whether or not they
were applied.

MR. DOUBEK: May | ask one question then
just to clarify that?

HEARING EXAMINER SCRIMM: Yes.

VOIR DIRE EXAMINATION OF STARLA BLANK, PHARM.D.
BY MR. DOUBEK:

Q. Ms. Blank, you're not qualified to discuss

the standard of care for amedical practice, are

you?
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oh, 1,500, but that's a guess.
Q. Now, there is sometimes an image of
pharmacists as a person with awhite coat who just
counts pill. Isthat the condition of the pharmacy
practice nowadays?
A. | hopenot. And that kind of
pill-counting role, that'swhat people seein the
drugstor es sometimes. Hopefully those phar macists
are coming out and speaking with patientsand
talking with patients. | havein the past worked as
a community phar macist.

My current rolethat |'ve had for most of
my professional career isin acute careand
ambulatory care, and very much the pharmacistsare
involved in patient care, patient education, drug
therapy management.

MR. FANNING: | would move to qualify
Ms. Blank as an expert in drug therapy
management, including pain management and drug
therapy for chronic diseases.

HEARING EXAMINER SCRIMM: Any objection?

MR. DOUBEK: It'syour call.

HEARING EXAMINER SCRIMM: All right. Can
you read that back?

(Read back: "I would move to
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A. | am not.

MR. DOUBEK: Thank you.

HEARING EXAMINER SCRIMM: Sheisqualified
as an expert.

MR. FANNING: Thank you.

DIRECT EXAMINATION OF STARLA BLANK, PHARM.D.
(Continued)

Q. (By Mr. Fanning) Now, lest | forget from

time to time. Can we assume that al of your

opinions that you offer are based on areasonable

degree of pharmaceutical or scientific certainty?

A. Yes

Q. What materia did you review in

preparation for your testimony? Y ou're wincing.

A. Yeah. | reviewed the original material

that was provided that | believe was provided to the

Boar d of Medical Examinerson nine patients of

Dr.lbsen's. And | reviewed therecordsfrom the

Montana Prescription Drug Registry for those nine

patients. | also reviewed the records of patients

that weretransferred from the care of one provider

to Dr. I bsen.

Q. Andlet'sgo ahead and be clear. That was

Dr. Christensen?
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A. Yes. Andthen | reviewed the, rereviewed
theoriginal nine patient recordswith all the extra
content.

Q. With respect to Dr. Christensen's

patients, how much time did you spend on that
relative to the others?

A. Vey little

Q. All right. Now, when a pharmacist

receives a prescription from alawful provider, are
certain laws applicable to your conduct?

A. Sure. Thereis--yes, therearelaws

around the practice of pharmacy. Therearelaws
regulating what a valid prescription is. Thereare
laws regulating how long the records must be kept.
There are many laws around, rules and laws ar ound
drug storage and accountability, inventories.

Q. Sure. But that comes from both federal

and state agencies?

A. Correct.

Q. Isit part of your training and your

credentialing to be familiar with pharmaceutical
jurisprudence?

A. Yes itis.

Q. What isthat?

A. Wehaveto--in order to belicensed asa
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Q. And you mentioned dosage. What would you
consider in the dosage analysis?

A. Itvariesby drug. And that it may bethe
actual total milligram dosage of the drug that's
prescribed, especially for children, you would be
looking at dose ver sustheir, the dose of the drug
versustheir weight, and then it'sall the frequency
of how often the medication is prescribed to be
taken, so that maybe that is excessive.

Q. Now, specifically with pain medications,
isthat what you're talking about?

A. Any medication.

Q. Isityour obligation to determine whether
or not that prescription is consistent with
legitimate medical care?

A. Itis and --

Q. What does that mean to you?

A. And the DEA specifically saysthat around
controlled substances that phar macists have a
corresponding duty to make surethat a prescription
for a controlled substanceiswritten for a
legitimate medical purpose.

Q. Can apharmacist overrule a doctor or
other prescriber?

A. A pharmacist can exercise their own
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pharmacist in the state that you're practicing, you
haveto take a jurisprudence exam, which includes
components of both federal law and the law of the
statethat you're practicing in.

Q. Okay. When considering a prescription

order, what does a pharmacist have to review? What
thought goes into dispensing that?

A. So, again, if it'savalid prescription,

it needsto have all of the components of a valid
prescription. Then drug, the dosage, the
instructions, the quantity, that the prescription

is, again, lawfully signed and dated by the
prescriber.

Q. Doyou consider drug interactions?

A. Absolutely.

Q. What would that be?

A. If you have information about other
medicationsthat the patient is currently taking,
that isa very important component of filling a
prescription istoreview for drug interactions.

Q. What isthe harm for failing to do that?

A. Weéll, potential harm with interacting, two
drugsinteracting with each other.

Q. But physical harm to the patient?

A. Absolutely.
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judgment and not fill a prescription and --

Q. Infact, they're obligated to do that if
they think it's warranted, aren't they?

A. Yes, they are.

Q. Butif they don't overrule, what are their
options?

A. Contacting the physician or the prescriber
and having a conver sation about whatever they have
concer nswith that specific prescription or
interactions, whatever theissueis.

Q. Isthat commonly done?

A. Yes, itis.

Q. Okay. Another topic of law. The
prescription controlled substance in the United
States are in what's called a closed system; is that
correct?

A. That iscorrect.

Q. And what does that mean?

A. That meansit'sa closed distribution
system, whereit's from the manufacturer to the
pharmacy to the patient isall regulated and it isa
closed system.

Q. Soit goesfrom point one to two to three?

A. Uh-huh.

Q. Wheredoesit end?
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A. It endswith the user, with the patient,
whoever isgoing to consume the medications.

Q. Isiteverlawful for that patient to
transfer the drug to another person?

MR. DOUBEK : Objection, beyond the scope

of the witness's disclosures in this case.

There has been no disclosure about this.

HEARING EXAMINER SCRIMM: Mr. Fanning, |
see you looking for your disclosures.

MR. FANNING: Indeed. Forgetit. I'll
withdraw the question and move on.

MR. DOUBEK: Thank you.

Q. (By Mr. Fanning) Do pharmacistsrisk any
sort of sanction if they violate any of the laws
that you described?

A. Yes, they do.

Q. Haveyou heard of that occurring?

A. Yes. Therewasjust the casein the paper
recently where a pharmacist was actually sent, was
going to be imprisoned for inappropriate dispensing
of controlled substances.

Q. Sothat's not just an academic issue but
it's something that pharmacists recognize?

A. Sure.

Q. Let'stalk about the present history of
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Q. You mentioned the pendulum swinging. Has
that reversed?

A. Itis. Thependulum ismovingthe other
way in that thought leadersin chronic pain
management, and thereisevidencein theliterature
to show that chronic opioids arereally not that
effective for pain.

Q. Werethere other worries besides the
efficacy that drove that shift?

A. Sure. Therehave been studiesdone as
recently as 2011 showing that people who are on
chronic pain management have higher rates of
depression, less activity, they'reless productive,
they're not working when matched with controls. So
it really begsthe question about the efficacy of
opioidsfor chronic pain in many cases.

Q. Werethere also societal repercussions?

A. Sure. Therearesocietal repercussions
with overdoses and lost productivity, increasein
costs of health carefor recovery and
rehabilitation. It isavery big pricetag.

Q. Areyou familiar with statistics on
American's use of opioids versus the rest of the
world?

A. | am. Wéll, I think that in the United

©O© 0N~ WDNPRP
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pain management and chronic pain management in the
United States. Let's say 25 years ago or so, what
were the common applications of chronic pain
treatment, what diseases?
A. Thepain management really has changed.
In thelikelate '80s, in the '80s, chronic pain was
considered cancer pain and that was -- you treated
cancer pain, but wedidn't have alot of this
chronic pain like we do now.

Therereally became a shift in medical
practice and thinking where pain -- there wasa much
mor e heightened awar eness of pain, treating pain.
Pain becamethevital sign. Regulatory and
accreditation agencies wer e, you know, advocating
for patients and surveying health systemsfor
appropriate pain management and recognizing pain.
Pain iswhat the patient saysit is. Soreally,
therereally was this big shift of the pendulum
from, you know, pain and pain medicines being
reserved for either acute instancesor in a chronic
casejust for like cancer pain, and that really has
shifted.
Q. What did that do to the number of
prescriptions for opioids?
A. ltincreased it tremendously.
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States we have 18 percent of theworld's population,
but we use 95 per cent of the Hydr ocone manufactured
in theworld and wein the United States use 75

per cent of all opioids used in theworld.

Q. Apart from the human misery of drugs, are
there legal issues that are worrisome?

A. Wdll, sure. | mean, | referenced that law
that the phar macy association helped champion where
fraudulently obtaining medications puts people at
risk for beingin trouble with thelaw. You know,
if people are addicted or dependent to opioids, they
may become and get in trouble with the law to try
and obtain those.

Q. Thereisalabel for that transfer, isn't
there, applying the drug improperly? I'll just say
it, diversion.

A. Sure, diversion.

Q. Solet'stak about diversion. What drugs
are commonly diverted?

A. Themost common drugsdiverted in Montana
anyway as of a 2008 statistic was Hydrocone,
oxycodone, Fentanyl and M ethadone.

Q. And why are those desirable on the street?

A. Wdl, those arethe most, some of the most
commonly used opioids and they are, they bring, they
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have a high street value.

Q. Do you know from your experience how
diversion is accomplished? Where do the drugs come
from? What are the sources?

A. Thereisnational datafrom SAMHSA that
showsthe --

Q. Excuseme. You used an acronym.

A. SAMHSA, Substance Abuse and M ental Health
Service Administration, it'sa federal agency. And
they have information on wher e people obtain the
prescription drugsthat they abuse. They've done
surveys. And overwhelmingly -- it'sa big pie
chart -- and, overwhelmingly, the drugs come from
friends and family, physicians, directly from a
physician, or they were bought or sold from a
friend. Drug dealersand the Internet, very, very
small pieces of that pie, very small percentage.
And ultimately the drugsthat we get from friends
and family come from physicians prescribing and
phar maciesfilling those prescriptions.

Q. Sowhat are therisks of unregulated usage

of these drugs?

A. Wéll, | mean, ultimately death. | mean,

if people can take opioids, especially combine them
with other substanceslike alcohol or
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American General's Office under Bullock's
administration did a lot of work on enhancing
enforcement of prescription druglaws. Hecreated a
task force with a dedicated prosecutor to
prescription drug crimesand hired several
investigator s, and had implemented drug take-back
days, wherethe public could bring back their unused
medicationsto get them out of the home. That's
certainly arisk for diversion to have medications
sitting in the home. People may be at risk for

theft of those medications, controlled or not.

So we implemented drug take-back daysand
ultimately permanent drug drop-off locations. So
those arelocated in generally in law enfor cement
offices because law enfor cement -- previously law
enforcement was the only, wer e the only people who
could accept controlled substances back from the end
user, part of that closed system. Just recently the
DEA changed those rules and with some work and some
regulation, pharmacies and hospitals can take back,
will be able to take controlled substances back as
well lawfully.

Q. Just asaway to get that off the street?
A. Exactly.
Q. What about changein thinking in the
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benzodiazepines, which is another class of
controlled substances, like Valium or Ativan, the
risk of death isa possibility. And then thereis
impairment with driving. Itisarisk to have
unregulated opioid medication use.

Q. Let'stakethat example you just offered,

driving. Suppose somebody was on a course of 30
milligram oxycodone. Isthat a high dosage?
A. That isahigh dosagefor a single tablet,

yes.

Q. Wouldit be safe for such apersonto

operate a motor vehicle?
A. Weél, that'shard tosay. Certainly there
iswarnings put on every prescription that says
caution, thisdrug causes drowsiness and may impair
your ability todrive. So, yes, that isarisk.
Those drugs will affect everyone differently.

Q. Givenadll of this, hasthere been a

response by government leaders or law enforcement
leaders?

A. I'msorry. | don't understand.

Q. Giventhe societal and individual dangers,

has there been a societal response?

A. Weéll, theredefinitely has, yes.

Nationally, and specifically in Montana, the
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medical community or education?
A. Yes. Lotsof educational programsjust

about thiskind of changing, swinging the pendulum
back the other way about the lack of effectiveness
of chronic opioidsfor treating pain, educating
patients about the dangers of opioids, educating
patients about alter natives to managing their pain
other than medications. Sothereisalot of
education going on but we still need alot, lot

more. We have along way to go.

Q. Infact, that's occurring right herein

Helena, isn't it?

A. Yes, itis.

Q. Didyou happen to seethe IR on Tuesday

about the high rate of prescription drug use by

local middle schoolers?

A. | did seethat.

Q. That's nationwide and locally as well?

A. Locally, for sure.

Q. Wasthe MPDR one of the other outcomes of

this?

A. Yes, it was. How could | forget that?

Yes, it was. Sotheimplementation of the PDR, the
legislation passed in 2011, January of 2011. Went
into effect in July of 2011 and then, maybe October.
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1 And then the Prescription Drug Registry went live at 1 they must supply theinformation at least weekly.
2 theend of 2012. 2 Even pharmaciesthat are out of state and mail in to
3 Q. Maybethat's clear, but by live, it was 3 patientsof Montana, they must be licensed in the
4 accessible to health care providers -- 4 state, thus, they are held to those samelaws. So
5 A. Yes I'msorry. It wasaccessibleto 5 out-of-state pharmacies would also be required to,
6 health careproviders. 6 if they arelicensed in the state of M ontana, would
7 Q. What datais collected? 7 berequired to submit that infor mation.
8 A. Theinformation in the PDR contains all 8 Q. Whileit's mandatory for the pharmacy to
9 controlled substance prescription information, so it 9 submit it, isit mandatory for the doctor or other
10 hasthe patient's name, their date of birth, their 10 provider to inspect it?
11 address, it hasthe prescriber, thedrug that was 11 A. ltisnot.
12 prescribed, the quantity, the day's supply, it has 12 Q. Now, I'd liketo turn our attention to
13 the pharmacy that filled the prescription and it 13 opioid prescribing in general and sometimes | use
14 also notes how the prescription was paid for, 14 the word narcotic and sometimes opioid and that may
15 whether that was cash or insurance, Medicaid or 15 be haphazard. Can you describe the difference?
16 workman'scomp. 16 A. Sure. Narcoticismoreof alayman'sterm
17 Q. What can adoctor learn from that data 17 and kind of a big basket of thingsthat we tend to
18 that you just described? 18 throw alot of thingsin there. Opiocidsarein that
19 A. Thatisvery powerful data. That data can 19 narcotic basket. But opioids specifically are
20 help aphysician or a pharmacist determine, you 20 derived from opium, and that would include the
21 know, what that, if that patient has been compliant 21 opioid pain relieverslike Morphine, Hydr omor phone,
22 with the current regimen that the physician 22 oxycodone, Hydrocone. Other thingsthat wethrow in
23 prescribed, if they're getting prescriptions from 23 thenarcotic basket might include the
24 multiple providers, if they haven't disclosed to one 24 benzodiazepinesthat | talked about before, those
25 provider other controlled medicationsthat they are 25 aresedativetypes of medications, Ativan, Valium.
Page 669 Page 671
1 taking. It'sall very helpful. Again, it will show 1 Sointhepuresenseit'sbest to say opioid when
2 quantities. How the medications are paid for is 2 you'retalking about the prescription pain
3 tdling. 3 medicines.
4 Q. What doesthat tell us? 4 Q. Inyour review of Dr. Ibsen's charts and
5 A. If someone hasinsurance and then all of a 5 the MPDRs, what did you typically prescribe?
6 sudden they're paying cash, that would kind of bea 6 A. For thetreatment of pain hetypically
7 red flag that why areyou paying cash if you have 7 prescribed opioids.
8 insurance. And alot of timesthat meansthe 8 Q. Now, arethose among the ones that can be
9 insurancewon't pay for it because you already got a 9 diverted or desirable on the street?
10 supply that they covered and they keep an eyeonthe |10 A. Sure. Yes.
11 day supply. Soif you get 30 days and you try to 11 Q. Can you describe what is meant by chronic
12 get somemorein 15 days, they likely will not fill 12 painversus acute pain?
13 it and if you want it, you're going to have to pay 13 A. Sure. Andtherearedifferent
14 cash for that transaction. 14 definitions. But acute pain isjust that, something
15 It'salso agreat tool for prescribers 15 that occursright now. You cut yourself with a
16 becausethey can look up their own information and |16 knife, you have pain. |f you get treatment for
17 seeall of the prescriptionsthat they have written 17 that, you'll likely get a small supply and within a
18 by a patient. And sothey can keep an eyeon the, 18 couple of daysyou're better.
19 liketheintegrity of their DEA number, their 19 Q. Small supply of what?
20 prescription padsif they are ever worried that 20 A. Of pain medication. I'm sorry. Of an
21 somebody is misusing that information to obtain 21 opioid or even a nonopioid pain medication. So when
22 controlled substances. 22 acute pain continueslonger than we expect,
23 Q. Isit mandatory to supply the information 23 sometimes people call that the definition of chronic
24 from the pharmacies? 24 pain and that might be for some peoplethree months
25 A. Thepharmacies by law are mandated that 25 or six months. But basically chronic pain isacute
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pain that lastslonger than we expect.

Q. Isitincumbent on aphysician to take

precautions about misuse of an acute pain
prescription?

A. Yes. Responsible, | mean, responsible
prescribing, and there arelots of guidelinesfor
responsible opioid prescribing. It specifically
saysthat you do an evaluation, you look for
alternativesto opioids either in lieu of opioids or
along with opioids, so that might be whatever, heat,
ice, elevation, other medications.

Q. What I'm talking about specifically, and |

don't know if | was clear. Arethere different
differences between an acute prescription versus one
isthat going to be a chronic prescription?

A. Sure. Sorry.

Q. Presumably there are minimums for acute

pain, right?

A. Sure. And that'swhat | was describing,

just doing a proper assessment no matter what. But
when somebody istaking opioidslong term and there
isarelationship between that prescriber and that
patient, generally the prescriber hasaduty to
protect him or herself and also the patient by
explaining therisks and benefits of opioids, by

14
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pharmacy practice, any type of agreements need to be
written down and signed by both the provider and the
patient to acknowledge under standing.
Q. (By Mr. Fanning) Now, from your point of
view, isachronic pain relationship improper in an
urgent care setting?
MR. DOUBEK: Objection, beyond the scope
of thiswitness ability to address that.
HEARING EXAMINER SCRIMM: Sustained.
MR. FANNING: Okay.
Q. (By Mr. Fanning) Do you fedl asthough
from your experience with local providersthat there
are, isthere an exodus of doctors from the chronic
pain arena?
A. Not from my perspective. | work with the
physicians at the St. Peter's Medical Group and they
all have chronic pain patients. | realize
physicians come and go from the community, but, to
my knowledge, the primary care providers have most
of the chronic pain patientsin the Helena
community.
Q. Hasthetopic of chronic pain created
divisions among care providers, that is, isthere a
resistance or friction between doctors and
pharmacists?
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cautioning the patient to store them correctly.

Many prescriberswill enter into a pain
agreement or a pain contract and set out rulesthat
both the provider and the patient will abide by.
For example, the provider says| agreeto treat your
pain, | agreeto accept your reports of pain and as
the patient you must only use me asyour provider
for pain medication, or if you go elsewhere, you
must let meknow. You must -- if | want to count
your pills, | havetheright to do that asthe
provider. It | want todo aurinedrug test to make
surethat you'retaking the medications, | havethe
right to do that. Those sortsof thingswould be
part of a pain agreement, again, along with alot of
education about therisks and benefits of long-term
opioids.
Q. We've heard testimony about oral pain
agreements. In your experience isthere such a
thing in proper medicine?

MR. DOUBEK : Objection, asking for a
conclusion about the practice of medicine.
Q. (By Mr. Fanning) From the pharmacist's
point of view, isthat --

HEARING EXAMINER SCRIMM: Overruled.
A. No. Whether it'sa medical practice or
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Specific to chronic pain?

Y eah.

No, not that | know of.

Do you from time to time have occasion to
speak with a doctor about a particular dosage or
quantity of prescription narcotic or prescription

pain medication?

A. Inmy specificrole, no. Butinthe

retail pharmacy setting, and | guess| dofill inin
our retail pharmacy and, sure, if thereisa
guestion or a problem, you call that prescriber and
you get your issueresolved.

Q. Hasthat been the way it's always been?

A. Sure.

Q. Isthere something peculiar about 30

milligram oxycodone in the medical setting? Isit
unique or reserved?

A. Weéll, that'savery largedosefor a

single tablet of oxycodone. And, | mean, generally
that's a dosage that would probably beused in a
cancer patient or somebody with, you know, very,
Very severe pain.

Q. And then there has been alot of

discussion about cancer pain, but what isit about
cancer that's so unique? Arethey suffering pain

o>Oo»
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1 that other people don't? 1 oxycodone.
2 A. That'sareally good question. | think 2 Q. That'syour personal experience?
3 someof that issocietal. But the need or the want 3 A. Yes
4 tomakeend of life ascomfortable as possible. | 4 Q. Do you know who the prescriber was?
5 think prescribersare much more comfortableto do 5 A. Yes
6 whatever it takes. And then there certainly, with 6 Q. Who?
7 cancer especially, thereissuch an objective reason 7 A. Dr. Christensen.
8 for the pain with cancer and | just think everybody, 8 Q. Fromamedical statistical standpoint, is
9 prescribersaremorecomfortable, pharmacistsare 9 it likely that an entire family would have the same
10 morecomfortable saying oh, that person hascancer. |10 intractable chronic pain?
11 Q. Weretalking about terminal cancer? 11 A. No,itisnot.
12 A. Correct. Right. End of life. 12 Q. All right. Now let'sturn to the
13 Q. Now, we did hear some testimony earlier 13 pharmacist's expectations of treatment of chronic
14 about longer-acting versus shorter-acting 14 pain, and these were things that you discussed in
15 medications. In achronic pain setting, whichis 15 your expert witness disclosure. Isit typical to
16 themedicaly preferred variety? 16 have asingle sort of pain medication or some other
17 A. Inachronic pain setting, the 17 combination?
18 longer-acting opioids are preferred. 18 A. It'smost preferred to have multimodal
19 Q. Andwhy isthat? 19 analgesia, which means different types of pain,
20 A. Less, you havelesslowsand highs, more 20 different types of medicationswith different
21 even pain management. Thethought isthey'reless 21 mechanismsof action. So you can have an opioid
22 abused, and becausethey are on a scheduled basis 22 which works on the opioid receptor to relieve pain;
23 versusan as-needed basis, they're easier to 23 then you can have an anti-inflammatory, like
24 control. A 30-day supply isvery defined. 24 ibuprofen, which relieves, takes down inflammation
25 Q. Isa30 milligram oxycodone longer acting 25 and helpsrelieve pain by a different mechanism.
Page 677 Page 679
1 by virtue of its number of milligramsthan a 10 1 And that ispreferable so it helpsyou minimizethe
2 milligram? 2 dose of each.
3 A. Npo,itisnot. Oxycodoneimmediate 3 And along with phar macologic, meaning
4 release comesin 5 milligram, 10 milligram, and 30 4 drugs, toréieve pain, the nonpharmacologic, like
5 milligram tablets, and the fact that oneisa higher 5 theiceand the heat and the elevation and all of
6 dosage doesnot makeit longer acting. 6 thosethingsareimportant and really preferred if
7 Q. For purposes of diversion and street sale, 7 thepain can be managed with those ver sus
8 which ismore attractive, longer acting or shorter 8 pharmacologic methods.
9 acting? 9 Q. Inyour expert disclosures you mentioned
10 A. Wél, I would say both. But the shorter 10 NSAIDs. What are they?
11 acting are -- that'sone of thereasonswelike 11 A. Theacronym standsfor nonsteroidal
12 longer acting is because the shorter acting are more 12 anti-inflammatory drugs, and those aredrugslike
13 sought out for diversion. 13 ibuprofen, naproxen, which is Aleve.
14 Q. Doesthat have adifferent euphoric effect 14 Q. Those are over the counter?

15
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on the --

A. Sure. A quicker,amorerapid high, yes.
Q. WEe've had testimony previously about whole
families traveling from another city to Helenato
get 30 milligram oxycodone. Do you have any
experience with such athing?

A. | do. Wevehad a-- | mean, let me
correct that. It wasn't afamily traveling from
another town, but ther e has been a family that has
cometo St. Peter'sall with high doses of
oxycodone, prescriptionsfor high doses of

15
16
17
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21
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A. They are. They areboth prescription
strength and over the counter.

Q. What's gabapentin?

A. Gabapentin, the brand nameis Neurontin,
and that isa medication that can be used to treat
seizures and it's also a medication that'sused to
treat nervetype of pain, neuropathic pain.

Q. And you aso mentioned a product called
Lidocaine, what is that?

A. Lidocaineisan anesthetic, it'sa

numb-er, and it is available topically and a patch,
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and that can be very effectivefor certain types of
pain.

Q. Inyour review of Dr. Ibsen's charts on

the nine patients, did you find that whole array of
medi cations being applied?

A. Ingeneral, no. | mean, yes, thereare

some examples wher e people wer e getting gabapentin
or peoplewere on ibuprofen, but for most cases and
for thelongest periods of time, patients might be
on and off different medications, opioids were
single agent.

Q. Now, you mentioned nonpharmocological
therapies and gave us a couple of examples. Is

there areason why you personally would not try
something as simple as heat and cold?

A. Wél, | don't know why you wouldn't.
Although if you want, if you want a pill to make
things better, | guessthat'sonereason. But if

you are, if you prefer to have medications for
whatever reason, diversion being one of them, then
you would ask for medications versus...

Q. What other adjunct professionals would you
expect to contribute to a chronic pain management
program?

A. Weéll, from aprescriber and then a
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A. Absolutely.

Q. And who'sresponsible for holding the

patient accountable?

A. Weéll, that's part of the patient and

provider relationship. | think the provider in
making thosereferrals and thinking that'simportant
needs to communicate that to the patient and help
hold them accountable for that.

Q. Didyou find any effort and chart itin

the notes about Dr. Ibsen counseling them on those
issues?

A. No, | did not.

Q. Medica marijuanaislegal in Montana, is

14 it not?

15 A. Yes.

16 Q. Andyou hesitate and | know why. Because

17 it'sstill illega in the federa system, right?

18 A. Correct.

19 Q. But under Montana state law, it'sa

20 perfectly lawful part of a program.

21 A. Okay.

22 Q. Wedon't haveto get into that. Some of

23 these patients were offered medical marijuana, were
24 they not?

25 A. Yes, they were.
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pharmacist isfrequently part of the team, physical
therapy can be part of the team, behavioral health,
nursing.
Q. What do you mean behaviora health?

5 A. Likeapsychologist.

6 Q. What about something as simple as weight

7 lossand exercise?

8 A. Absolutely. Weight lossand exerciseare

9 probably some of the best waysto help treat pain.
10 Q. Did you seethat commonly appliedin
11 Dr. Ibsen's nine patients?
12 A. No, | did not.
13 Q. Werethereinstances of that?
14 A. Therewassomereferralsto physical
15 therapy in the patient recordsand very few -- much
16 morereferralsthan follow-ups. But therewere also
17 someexamplesin therecordswherethat physical
18 therapist then followed up with Dr. Ibsen's office
19 and gaveareport of what was done, what the plan
20 was, what the treatment plan was.
21 Q. Didyou seealot of follow-through on
22 that?
23 A. No, I did not.
24 Q. Obviously the doctor has arole, but does
25 the patient aswell have arole?

A WN PR
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1 Q. Canthat be part of a combination therapy?
2 A. Yes.

Q. Didyou find that it was coordinated with

the other therapies?
A. No, not -- no. Just that it was

authorized. But therewas no documentation of
coor dination.

Q. Now, you have experience with disease

states and medical management of certain diseases,
right?

A. Sure. Right.

Q. Youreviewed all of the notesin

13 Dr. Ibsen's charts, both in the smaller set and the
14 larger set?

15 A. | did.

16 Q. And we've aready established when

17 Mr. Doubek asked you a question, that you aren't
18 hereto testify about the standard of carefor a

19 physician, right?

20 A. Right.

21 Q. But are you capable of recognizing

22 appropriate pharmacology for a certain disease?
23 A. I'm highly qualified for that.

24 Q. Werethere instances where you saw

25 concerns or medical conditions identified but didn't

© 00N 0 bW
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see the expected follow-through?

A. Yes

Q. Canyou give an example?

A. Sure. Sure. | will refer to my notes

here. Therewas Patient Number 1 in one of her
visits was concer ned about her cholesterol, and a
lipid panel was ordered by Dr. Ibsen and that the
results came back and showed, indeed, her
cholester ol was high, her total cholesterol, her
triglycerides were high, her HDL s, which isthe bad
cholesterol, was low, so that's not good. And

her -- did | say -- HDL isthe good cholesterol was
low -- sorry about that -- and then her LDL s, which
isthe bad cholesterol, was also high.

And those results came back and were
acknowledged by Dr. Ibsen and it says" follow-up"
with hisinitials. And then on her next visit,
which wasthereason for the visit was documented
medication refill and lab resultsand therewas
nothing, nothing charted that was done. Therewas
no medications prescribed or atrial noted that a
trial of lifestyle modification, diet, exer cise was
recommended.

Q. Okay. Were there other examples where
something seemed to trigger a medication response
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guestioned if you suspect that, wouldn't you treat
with that, it would be even calcium or recommend to
increase the calcium in your diet? You don't
necessarily haveto take a supplement. But that was
not noted.

And then thereisanother patient, and
that is Patient Number 3, who visited the emer gency
department at St. Peter'sand had alab test for low
calcium and recommendation from the ER physician
that that patient should have a Vitamin D level and
follow up with her primary care provider. That
patient also had risksfor osteopor osis because she
had frequent fracturesand she had frequent -- I'm
sorry, frequent falls, not frequent fractures,
frequent falls. And shewas getting bursts, which
means aregimen of steroids, like Prednisone, and a
burst meansyou start out high and then you taper
down, she was getting that frequently for part of
her pain condition. And those notesfrom that ER
visit werein Dr. Ibsen'srecords but they never
followed up on.
Q. Does Prednisone affect calcium or bone
strength?
A. It can affect bone strength, yes.
Q. Any other instances of charting that
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and hedidn't find it?

A. For onepatient therewere, therewasa
couple notations where a DEXA scan was to be
ordered. A DEXA scan isa scan to check for the
health of your bones.

Q. Excuse me. Do you have the patient
number?

A. Sorry. I'mlooking while | am talking.

Q. Do you have the name? | don't want you to
say it, but you can...

A. Sorry.

Q. Doyouwant to set that aside and move on
to another one.

A. Sure. I'msorry. Hereitis. It's
Patient Number -- well, thisis actually a different
patient. Soin one patient, who | can't recall the
number and | don't seeit in my notes, though if |
need to| can find it, twiceit was said DEXA scan
ordered.

Q. Agan, whatisaDEXA scan?

A. A DEXA scan isascan to check on the
health of a person’'sbones. So you would do that
because you suspect maybe osteoporosis or weakening
of thebones. | don't know if that was ever
followed up on, therewerenoresults. But | just
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suggested necessary medication but you didn't find
it?
A. Not specifically, no.

Q. Werethere instances when you found what
appeared to be inconsistent medication orders? For
example, I'm talking about Patient 4 and migraines
and sleep.
A. Yeah. Patient 4 had alot of, had

insomnia as one complaint, had migraines as another
complaint and was, in my opinion, was not getting
theright treatment for treatment of insomnia. He
was getting a benzodiazepine, multiple
benzodiazepines and chloral hydrate, which is
another -- it'snot in the benzodiazepine family but
it'sanother sedative hypnotic and it isa

controlled substance. And then he was also getting
adrug called Zyprexafor deep. Thisperson also
had a diagnosis of bipolar disorder, but the
prescription would specifically say Zyprexa 10
milligrams at bedtime as needed for slegp and that
was, that would be an unusual medication to use for
deep.

Q. Ms. Blank, what | would like you to do is

say why the medications were not pharmaceutically
called for for those conditions. |sthere some

LESOFSKI COURT REPORTING, INC., 406-443-2010

(11) Pages 684 - 687



Inthe Matter of the Proposed Discipline of
Mark Ibsen, M.D.

Transcript of Contested Case Hearing - Vol. V
December 04, 2014

Page 688 Page 690
1 reason they were contraindicated or were 1 documentation of why.
2 ineffective? 2 Q. |think hetestified yesterday he was
3 A. No. | mean, A benzodiazepineisan 3 diagnosed with ADHD.
4 appropriate medication to help someone sleep, but 4 A. That would be -- amphetaminesare a
5 not two at atime. If one doesn't work, something 5 treatment for ADHD.
6 elseneedstobetried. And abenzodiazepine at the 6 Q. Butyoudidn't find that charted in there?
7 sametimetaking chloral hydrate, another sedative, 7 A. | did not.
8 that'saduplication. 8 Q. I'mgoing to draw your attention to
9 Q. Isit hazardous? 9 Patient Number 5, and | believe that individual had
10 A. It can be, yes. It can cause 10 some sort of dental abscess. Are you familiar with
11 oversedation. 11 that one?
12 Q. Wasit effectivein treating the patient? 12 A. Yes.
13 A. No, it wasnot. He suffered from insomnia 13 Q. Didyou consider the treatment for that
14 for alongtime. That did seem to be better once he 14 abscess?
15 wasreferred to a psychiatrist by Dr. Ibsen and in 15 A. 1 did. I'mcritical of Dr. Ibsen's
16 treating his psychiatricissues hissleep did 16 prescribing for that particular condition. She saw
17 improve. And at some point from therecordsit 17 not only Dr. Ibsen but some of the midlevel
18 lookslikethose visits continued for several months 18 providers, the physician assistantsthat work with
19 and then it lookslikethat relationship was severed 19 him, and they had prescribed -- | think shehad a
20 between that psychiatrist and Patient 4 and Dr. 20 couple of different courses of Clindamycin, which is
21 lIbsen assumed primary carefor all of that patient's 21 an antibiotic and commonly used to treat dental
22 needs. 22 typesof problems, and appropriately so. It'sa
23 Hewaslater referred to another 23 medication that coversthe bacteriathat livein the
24 psychiatrit, | believe, it wasn't alocal person. 24 mouth, including those that grow in the absence of
25 But that patient was put on alot of different 25 air, anaerobeswe call them.
Page 689 Page 691
1 medicationsand | think, in my opinion, needed to be 1 Dr. Ibsen had prescribed for her Rocephin,
2 referred, for themigraines. Hewas put on alot of 2 which was given with a series of shots over three
3 different medications, preferably opioids and never 3 days. Rocephinisa cephalosporin, that'sa class
4 saw aneurologist or got areferral to a neurologist 4 of antibiotic. And it'spretty broad spectrum but
5 totreat, totry and treat that. 5 it'snot an effective, definitely not afirst-line
6 Q. That same patient you mentioned had had 6 drugfor treating dental types of bacteria and
7 some sort of chronicinsomnia. Are there treatments 7 certainly does not cover anaerobes, those bacteria
8 or studiesthat could have been done other than just 8 frequently seen in the mouth that grow in the
9 prescribing medications? 9 absence of air.
10 A. Sure. For chronicinsomnia, areferral 10 Q. Werethere instances where patients had
11 for adleep study isonething. Givingthe-- even 11 reported certain alergies but were given drugs that
12 assimpleashaving a discussion about sleep hygiene |12 may have contained that agent?
13 and what somebody isdoing around thetimethey're |13 A. Yes.
14 dleeping and going -- you know, thereiscertain 14 Q. I'mreferring you to Patient Number 2,
15 stepsthat people can taketo try toimprovetheir 15 just to hasten thisaong.
16 dleep or getting to sleep if they have problems, and 16 A. Okay. Yes. Patient Number 2 had
17 that wasn't documented. 17 acetaminophen asan allergy on her record but
18 Q. Inother words, measures short of 18 routinely got Lortab or Norco, which isa
19 medications? 19 combination of Hydrocone and acetaminophen. That
20 A. Right. 20 said, shedid toleratethose but then | haveto ask
21 Q. Woasthat patient later put on 21 thequestion, well, then, why wasn't the record
22 amphetamines? 22 corrected and why wouldn't you takethat off?
23 A. Yes 23 Q. | think I understood what you mean, but it
24 Q. What wasthat for? 24 was noted in the record that she'd had an allergy to
25 A. | don't know. | didn't seea 25 that substance?
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A. Correct.

Q. Again, I'm charting note, on Patient
Number 3 there was areferenceto fibromyalgia. Do
you recall that?

A. | do. Yeah.

Q. Didyou see adevelopment of that
diagnosis and care for that diagnosis?

MR. DOUBEK : Objection, beyond the scope
of the witness' disclosure and ability to

testify. She'stestifying about medical care.

MR. FANNING: Okay. Actually what
occurred, in response to that, was that there

was amedical marijuana recommendation for
fibromyalgia but just no charting and no other
carefor that. And that's the purpose of this
line of questioning.

HEARING EXAMINER SCRIMM: I'm going to
overrule the objection.

Q. (By Mr. Fanning) So with respect to that
patient, did you find any evidence of fibromyalgia
charted in the notes?

A. That patient had visits documented, one at
the end of May and onein early June, onein
mid-June. The problem list included --

Q. Of what year?
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Q. What medical or pharmaceutical changes

occurred after this patient had a series of falls?

A. None. Thispatient had multiple falls and

was on multiple medicationsthat could contributeto
afall, because they could affect level of
consciousness. That included medical marijuana, a
medication for anxiety called Buspar, a medication
for depression called citalopram, a sleep medication
called Ambien and then her opioid was Dilaudid. And
there was even aletter from a program through her
insurance kind of identifying all of her risk
factorsfor falls, including her medications, though
some of those werenot listed on that letter, and
encouraged both the patient and the provider to have
a conver sation about strategiesthey could useto
mitigate the risk of falls.

Q. Didyou notein the charts any then

responsive medication changes to that caution?

A. No, I did not.

Q. Justin general with respect to the nine

and chronic pain management, was there ever a
documented plan of any kind with respect to any of

the patients?

A. Therewasnot.

Q. Would you expect to find that?

Page 693

A. Of 2011. Thepraoblem list included

sciatica and chronic pain, that'sit. But then on
August 15th of 2011, the medical marijuana
authorization was completed by Dr. Ibsen and it said
that fibromyalgia, chronic pain and fibromyalgia and
sleep disorder werethe reasonsthat they was being
prescribed or authorized for medical marijuana.
Q. Sofollowing that, did you see any

medi cation regimens that were consistent with those
diagnoses?

A. Weéll, certainly for chronic pain, that

patient was getting lots of medications for chronic
pain and for sleep, she was also being medicated for
sleep. Fibromyalgiatypically isn't treated with --
well, not that it's not treated with opioids but
they'rereally not effective.

Q. Wetalked alittle bit about a patient

with falls. Isthisthat patient?

Itis.

Can opioids contribute to falls?

Absolutely. Sure.

Arefalsamedical hazard --

They are.

-- or isit just an inconvenience?

Well, no. They can be very dangerous.
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A. Yes. Thatispart of responsible opioid
prescribing in pain management, that you have a plan
that includes, you know, your pharmacologic, your
medications, your nonpharmacologic, exer cise, weight
loss, what kind of activities, what arethe
patient's goals, | mean, do they want to be able to,
you know, walk to the mailbox. | mean, some sort of
obj ective measures so that both the patient and the
provider know that the pain plan isworking or it's
not working.

Q. Isthere ahazard to the absence of such a
plan?

A. Yes thereis. It can lead to
inappropriate therapy, escalating doses, nar cotic
dependence.

Q. Now, you already testified that the
literature now says that chronic pain opioid
treatment really isn't effective, right?

A. It'snot -- yes, | mean, that'strue but
it'snot universal.

Q. Sure
A. But, yes.

Q. Isthere acorrelation between the
duration of a chronic pain treatment and the
likelihood of a successful outcome? That is, the
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longer you're on pain medication, does that instruct
on whether or not you're more likely to have a
successful outcome or unsuccessful ?

A. Wéll, if | understand your question

correctly, what the evidence has shown isthat the
longer people are on opioids, the worsethey tend to
do, that their activities decrease, their depression
increases, their sense of wellObeing decr eases.

Q. Soistherethen adriveto try to get

people off quicker?

A. Thereshould beif that patient -- again,
that'sthe importance of part of that plan. If what
you'redoing isn't working, something else needsto
be done.

Q. Insome instances with regard to charting,

did you find that there was just a mention of
prescription refill and little else?

A. Yes

Q. Werethere any other charting

irregularities or anything that left you wondering
what was actually going on?

A. Wéll, in many and really most of the

patients who wer e getting opioids for pain, there
wer e not assessments, pain assessments. You know,
therewasn't aplan. It wasjust reason for visit,
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look at a document that wasn't one of those
type of documents. But | just wanted to make
sure that we are still doing what we can to
protect those patient's rights.
NEWS REPORTER: I'll make sure.
HEARING EXAMINER SCRIMM: Sorry to
interrupt.

Q. (By Mr. Fanning) What | began to say was
we had testimony yesterday from a number of patients
who said that thorough examinations occurred
regularly. Therewasalot of history taken and a
great deal of exchange between Dr. Ibsen and them
over the course of fairly lengthy visits. Did you
find evidence of that in the charting?

A. No, I did not.

Q. Infact, there were a couple of quite
aberrant chart notes. 1'm going to refer you to
Patients 1 and 9. Do you know what I'm talking
about?

A. | do.

Q. What were those aberrant chart notes? Go
ahead.

A. Same shit, different day iswhat the note
said.

Q. Didyou find charting in the records of an
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medication refill, very little documented exam or
notes from Dr. Ibsen and then the medicationswere
refilled.
Q. Now, we can't say from the chart whether
he did or did not perform afull exam, can we?
A. It'svery difficult totell. And I will
say the midlevel providers, the physician
assistants, thereis some very excellent assessments
in there. | mean, some of them have done a very
good job, but in general | did not seethose
thor ough assessments from Dr. I bsen.
HEARING EXAMINER SCRIMM: Can | interrupt
for just aminute? The gentleman with the
camera back there. We do have a number of
documents on the tables, and | don't know about
Ms. Blank's notes, that concern the medical
records of a number of people who have privacy
interests that we have determined outweigh the
public'sright to now. So | would ask you to
not focus on any of those documents.
NEWS REPORTER: That's not aproblem. No
recognizable text.
HEARING EXAMINER SCRIMM: | glanced -- my
wife showed me something about this hearing
last night on the news, and | did see a brief
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effort to avoid any improper use or diversion of
opioids?
A. No, | did not. Just the opposite. There
wererecords, in the records documentations of phone
callsfrom other providersgiving infor mation about
mutual patientswherethat patient had misled that
provider and the provider was letting Dr. I bsen know
that there was documentation from insurance
companiesinforming Dr. I bsen that a patient had,
you know, like -- | can find that -- had multiple
prescribersand multiple prescriptions for
controlled substances.

And it didn't appear -- in fact, one
patient, Dr. Ibsen caught that patient. They had
asked for a medication and he had found out that
they had just got it filled somewhere and he did not
fill that medication, but did fill -- and that wasa
benzodiazepine -- but he did fill the opioids, an
opioid prescription for that same patient, so kind
of knowing that that patient was not being
completely truthful with him.
Q. You mentioned then two instances where
outside sources were aerting to what might be
guestionable practices, pharmacies, excuse me, other
providers and insurance companies?
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1 A. Correct. 1 actually intheurine. But, yes, there were some
2 Q. So could that same information have been 2 urinedrug screens.
3 drawn from the MPDR once it went live? 3 Q. Let'stakethat up alittle bit. Soif
4 A. Yes, it could have been. 4 suppose somebody was prescribed oxycodone, they
5 Q. Inyour examination of the two sets of 5 would test for the presence of oxycodone; is that
6 records on the nine, the original set of 800 and 6 correct?
7 some and the expanded set of 2,800 and some, did you 7 A. Correct.
8 find any MPDR records? 8 Q. Asaquadlitative study but not a
9 A. | didnot. 9 quantitative study. So, for instance, suppose
10 Q. You personally, though, examined MPDR 10 somebody got a prescription for four a day, that
11 records on those individuals, didn't you? 11 test would reveal they took perhaps two and the
12 A. Yes, | have 12 other two were unaccounted for?
13 Q. Didyou find instance of early refills? 13 A. Wadl, in aquantitative study.
14 A. Yes, | did. 14 Q. But that was not done?
15 Q. Just for the record then, what do you mean 15 A. Correct.
16 by an early refill? 16 Q. Didyou find any evidence of pill counts?
17 A. Anearly refill would mean that if a 17 A. 1did not.
18 medication is prescribed asa certain dose and 18 Q. Now, agreat deal of the testimony has
19 quantity and that the day's supply would be 19 centered on the concept of weaning. Do you know
20 calculated based on that dose and quantity. So if 20 what's meant by that term?
21 it'ssupposed to last -- a 30-day supply, for 21 A. | do.
22 example, but then another prescription would be 22 Q. Whatisit?
23 written for the samething and another quantity so 23 A. Weaning would mean tapering off, so...
24 that that person, that patient was getting extra 24 Q. Do you participate in weaning or tapering
25 based on the plan of thefirst prescription. 25 as part of your job today?
Page 701 Page 703
1 Q. Now, infairness, before the MPDR came 1 A. | do. With thepain team that | am
2 onling, it would be difficult to know if somebody 2 involved in, those providers are actively tapering
3 was doctor shopping unless you really studied it, 3 someof their patients.
4 right? 4 Q. Sohow doesthat happen in the team that
5 A. Yes that'strue. 5 you just described?
6 Q. But wasthere ever an instance where 6 A. Usually I'm asked to do that and come up
7 Dr. Ibsen had offered all of the prescriptions and 7 with aregimen and make out a schedule, a sheet that
8 he, you know, he was the early, he was the sole 8 tellsusually week to week what the dosage will be
9 provider. Do you recall such an instance? 9 andthetaperstypically are between 8to 10to 12
10 A. Yes. Thereislotsof instanceswhere he 10 weeks.
11 saysit'sa 30-day supply or the prescription must 11 Q. Whoisontheteam?
12 last until a certain date, but then another 12 A. My team specifically?
13 prescription issubsequently written beforethat, 13 Q. Yes.
14 kind of overruling that first prescription. 14 A. A pharmacist, a psychologist, the
15 Q. There are other methods to assure that 15 physiciansand nur ses.
16 somebody is compliant with aregimen, correct? 16 Q. And that's acollaborative design?
17 A. Correct. 17 A. Correct. That team'sinput gets discussed
18 Q. Did you ever see any instances of 18 with every patient and the team'srecommendations
19 urinalysis? 19 are, again, discussed with the patient and followed
20 A. | did. Urinedrug screening. 20 through.
21 Q. Yes. Wasthat doneregularly? 21 Q. Now, one person that you didn't mention as
22 A. No. But it wasdonefor some patients. 22 part of theteam isthe patient. Arethey aunitin
23 Andthosewereall qualitative tests, just meaning 23 thegroup?
24 thepresence or absence of the drug, not 24 A. Weéll, they don't participatein the group.

quantitative, meaning how much of thedrugis

25 Good point. But they, again, what theteam has

LESOFSKI COURT REPORTING, INC., 406-443-2010

(15) Pages 700 - 703



Inthe Matter of the Proposed Discipline of
Mark Ibsen, M.D.

Transcript of Contested Case Hearing - Vol. V
December 04, 2014

Page 704

decided is communicated with them and sometimes
they'll ask the committeeto reconsider or, you
know, ask something of the committee. But they are
not physically present at the meetings.

Q. But they're a participant in the program

then?

A. Yes

Q. Isthere awritten design?

A. Yes. Thereisapain management agreement

or really a controlled substance agreement, because
the committee does, you know, all controlled
substances, so benzodiazepinesaswell. And that's
outlined in therethat their caseswill bereviewed
by this group and that the group'srecommendations
are binding.

Q. Sol want to make sure we're talking about

the same thing. Thereisapain agreement and is

there also atapering agreement or isit all one?

A. Yes it'sall one.

Q. Didyoufind any evidencein any of the

nine chartsin either set of records of awritten
agreement such as that?

23 A. | did not.

24 Q. Did you find any notes about, whether or

25 not it wasthat formal, about how weaning was going
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right?

A. That wasagood summation.

Q. Didyour evidence or your review of the
records or the MPDR bear that out?

A. It did not, and not what was provided.

Q. Therewas asubstantial difference between
the records of the nine, which | think we're calling
28-1 through 9, and the records of the patients from
Dr. Christensen, which | think we've been calling
Exhibit 29-1 through 21. Did you note that
difference?

A. A coupleof thingsthat | noticed were
that it appeared that Dr. Ibsen was actively using
the PDR. Therewere PDR recordsfor those
Exhibit 29 patients frequently noted in the
materials. And | also noted that it appeared that
the office moved to electronic type of medical
recordsrather than, you know, check boxes and
handwritten, which these documentswere. They were,
you know, typed out, electronically generated.

Q. Didyou find that the new records from the
electronics contained more information, more medical
data?

A. Weéll, they definitely were -- they
definitely had volume, they had alot of words. But
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to be accomplished?

A. No. Therewere definitely notes about

weaning or need to wean or discussed weaning, but no
plan or follow-through.

Q. Didyou find that weaning actually

occurred?

A. Ingeneral, no. In some casestherewould

be an attempt but then several weeksto monthslater
that patient would be at or above what they started,
wher e they were at when that weaning note was
written.

Q. Isthere any evidence of the patient's

13 investment in weaning?

14 A. Thereissomedocumentation that some

15 patientswanted to wean and there also is some

16 documentation that said not, you know, patient not
17 ready to wean.

18 Q. Isthe patient'sinvestment alikely

19 outcome of success?

20 A. Yes itis.

21 Q. Did you have a chanceto review

22 Dr. Anderson's expert witness disclosure?

23 A. I did.

24 Q. And generaly he concluded that Dr. Ibsen

25 achieved extraordinary weaning results; is that
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1 inmy review, which | do need to stipulate was not
2 in-depth, they didn't contain alot of depth.
3 Q. Areyou familiar with the EMRs generally?
| am.
Do you read alot of them?
| do.
You said with some regret it sounds like.
A. Yeah. It'safrequent part of my jobin
the hospital isto bereviewing patient recordsfor
a multitude of reasons, for drug usage or adverse
drug events or medication errors.
Q. Soonthose EMRs --

HEARING EXAMINER SCRIMM: I'm sorry. Can
you tell uswhat an EMR is?

THE WITNESS: Electric medical record.

MR. FANNING: Sorry.
Q. (By Mr. Fanning) Are those regenerated
each time or are those field of data auto-popul ated?
A. Oh, it depends. There are some parts of
the EMR that are, you know, discrete fieldsthat
must always be populated and there are somethat are
kind of auto-populated and you fill in. It really
varies.
Q. You mentioned that one material difference
between the sets was the appearance of the MPDR

16
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Patient Number 9 and maybe you said Patient

Page 708 Page 710

1 records. Didyou review those Dr. Christensen 1 Number 1, that same shit, different day, quote.

2 patients thoroughly enough to determine whether or 2 There were quotes around that, right?

3 not the MPDR informed Dr. Ibsen's treatment? 3 A. Youknow, I'msorry. | don't remember.

4 A. Inthebrief scan that | did, it looked 4 Q. Could that have been what the patient told

5 likeeven if the patient was getting something 5 the doctor and he simply wrote it down?

6 somewhereelse, Dr. Ibsen was continuing to 6 A. Perhaps.

7 prescribe. Much likethe examples| gave where he 7 Q. Patient Number 3, you indicated that

8 had a heads-up from other providersbut still that 8 fibromyalgiawaslisted as the reason for the

9 didn't seem to affect his prescribing. 9 medical marijuana authorization but then you said
10 Q. Intheface of that datathat wasin front 10 there was also notation that the patient had chronic
11 of him, was he till offering early refills? 11 painand sleep disorder. So al of those things
12 A. Youknow, | can't -- | don't have that 12 were noted.
13 detail. 13 A. They were.
14 MR. FANNING: That'sdl | have. Thank 14 Q. And asfar asthis same patient who fell,
15 you. 15 you don't know what caused her fall, whether it was
16 MR. DOUBEK: Yes. 16 ice on the pavement of a convenience store or
17 HEARING EXAMINER SCRIMM: Mr. Doubek will |17 anything?
18 ask you some questions now. 18 A. Sometimesthe details of thosefallsare
19 19 intherecord, onesaid fell out of atruck, one
20 CROSS-EXAMINATION OF STARLA BLANK, PHARM.D. |20 said slipped on ice but, no.
21 BY MR. DOUBEK: 21 Q. Soyou don't know whether the medication
22 Q. [I'll try to be quick but | have a number 22 caused her to fal, correct?
23 of questions. Dr. Kneeland said yesterday that 23 A. | doknow that medications can contribute
24 there were anumber of legitimate reasons for early 24 tofalls.
25 refills. Do you agree? 25 Q. Right. Asdoesice. Andyou don't know
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1 A. Therecan be. Sure 1 whether it was a combination --

2 Q. Hesaid the pill counts are perhaps 2 A. True.

3 recommended but not required or considered standard 3 Q. --ortheicethat caused her to fall?

4 of care. Do you agree? 4 All right. Thank you.

5 A. They certainly aren't required, and | 5  Withregard to Patient Number 5, thisis

6 guessthe standard of carewould depend on which 6 the person who had adental infection. You

7 clinicyou'reworkingin. They may not bea 7 recognize that the patient's antibiotic

8 standard of carein hisclinic, but | believein the 8 prescriptions were changed, right?

9 St. Peter'spain agreement they area part of the... 9 A. Uh-huh. Yes.

10 Q. Sodoesthe standard of care change 10 Q. And the patient got better from her dental

11 depending upon the facility? 11 infection, true?

12 A. Wdl, therearerecommendationsin the 12 A. Shedid.

13 instance of responsible opioid prescribing and pain 13 Q. Sothe doctor was watching the situation,

14 management. And | guessthe standard of care, given |14 determined it advisable to change the prescription
15 thoserecommendations, different placeswill adopt 15 regimen, it was changed and the patient's infection
16 different parts of those recommendations. 16 went away, right?

17 Q. Sothe practicein onefacility may be 17 A. 1 wouldn't necessarily agree with that. |

18 different than the practice in another facility and 18 would say that probably the antibiotic she had been
19 it doesn't mean that either facility is necessarily 19 taking prior to were becoming effective.

20 violating standard of care, true? 20 Q. Do you remember the time frame or the time
21 A. True. Aslongassome--thereissome 21 lapse between the Clindamycin and the Rocephin?
22 certain basic thingsthat are a part of the standard 22 A. ldon't. I'msorry.

23 of care. 23 Q. Inany event, the patient was still

24 Q. You made reference to quotes from a 24 complaining about the infection and the doctor felt

25

it advisable to try adifferent antibiotic,
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something with a broader-based coverage?

A. That'swhat therecord shows, yes.

Q. Withregard to Patient Number 4, you
talked about the prescription of amphetamines.
Those were initially prescribed by the patient's
psychiatrist, Dr. Tollefson; isn't that true?

A. Therecordsthat | show, | believeit was
Dr. Ibsen.

Q. But after the patient had seen
Dr. Tollefson, if you know?

A. I don't.

Q. Youdon't have any evidence, do you,
whether any of these nine patients diverted any of
their prescription medications?

A. Not from theserecords.

Q. Did St. Peter's Hospital, the patients who
evidently sought some care from some of the doctors
at St. Peter's Medical Group | assume, is that what
happened? Did some of Christensen's patients seek
care from some of the doctors employed by St.
Peter's Hospital ?

A. 1 don't know the answer to that question.

Q. All you know isthat some of them sought
to have pain prescription medications filled at
St. Peter's pharmacy?
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than that. Maybethey made phonecalls. But it
seemsthat the pharmacies werefilling liberally, as
well asthem being prescribed liberally.

Q. Now, you talked about a shift in the focus
of taking care of and addressing folks with cancer
and that that sort of changed over a period of time
such that there was an emphasis put on patients with
chronic pain who were noncancer patients. Right?

A. Right.

Q. So at some point in time the medical
community was focusing on the fact that there are
some patients who had chronic pain?

A. Sure.

Q. And which was not caused by cancer?

A. Sure.

Q. And doctors obligations, from your
pharmacy background, isto take care of those kinds
of patients; isn't that true?

A. Sure.

Q. And, infact, do you know anything of the
statistics of suicides committed by chronic pain
patients?

A. 1 donot.

Q. | saw an article -- speaking of the
newspaper -- where an Ohio State football player
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A. Correct. Written by Dr. Christensen.
Wher e the prescriptions were written by

Dr. Christensen.

Q. And you don't know whether they aso --

were there any doctors from St. Peter's who
prescribed pain medications for them, if you know?
A. | don't know.

Q. You're not here critical of any

prescription actually filled in this case by any or

al of the pharmacists, are you?

A. I'msorry?

Q. Wéll, the prescriptions that are

referenced, for example, in the PDR were al filled
by pharmacists.

A. Correct.

Q. And before you had the PDR, the

prescriptions that these nine patients received were
dispensed, filled and dispensed by the pharmacists?
A. Pharmacists, uh-huh.

Q. You're not here critical of any

pharmacists who might have filled and dispensed
prescriptions for pain meds, are you?

A. Not a specific pharmacist. But | haveto

say why wer e they filling these medications so
frequently? And | don't have any moreinformation
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killed himself and was found in atrash bin with a
note that said he couldn't stand the headaches and

so forth.

There are suicides amongst patients who

are not adequately medicated for their chronic pain;
isn't that true?
A. | would--1 mean, | heard that story as

well and | believe that'swhy some of that pendulum
swung to mor e aggr essively treat chronic pain, for
that very reason.

Q. Doctor-patient relationship, there are

risks with these medications, these prescription

pain medications?
A. Yes.

Q. And because of that, these medications

really necessitate a close need for the doctor to

listen to his or her patients and for the patient

and the doctor to develop areal trust relationship;
isn't that true?

A. That'soptimal, yes.

Q. Areyou aware of any of these nine

patients who didn't have a good relationship with
Dr. Ibsen?

A. No. | mean, that's-- | mean, it'shard

totell from arecord their relationship. But given
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1 thesupport that Dr. Ibsen has, his patients appear 1 A. No.
2 toreally like him and think heisa good provider. 2 Q. Andyou'renot -- al right. Andwith
3 Q. Now, you said that the PDR in Montana went 3 regard to Patient Number 4, have you been advised
4 livein October of 2012. 4 that that patient believes and has testified that
5 A. Correct. 5 Dr. Ibsen was the only person to successfully
6 Q. And ]I think when | deposed you previously 6 address and treat his headache problem?
7 you told me that there were classes and courses for 7 A. | didreadthat in the paper.
8 the provider so they could learn about it and how to 8 Q. Youdon't know anything about that
9 useit, true? 9 patient's care before he began seeing Dr. Ibsen, do
10 A. True 10 you?
11 Q. Andyou said, I think you said it's still 11 A. | donaot.
12 not required for providersto use but certainly they 12 Q. Andyou don't know whether that patient
13 should? 13 had an oral agreement with Dr. Ibsen concerning his
14 A. Correct. 14 medications, do you?
15 Q. AndDr. Ibsen usesit? 15 A. I don't. But | will say that the standard
16 A. Hedoesnow it appearsfrom hismore 16 isoral agreementsin health care, anything oral, if
17 recent records. 17 it'snot written down, it'snot -- it didn't happen
18 Q. Asl understand it, thereisalagtimein 18 or you can't say that it happened.
19 the pharmacy reporting prescriptions to the PDR, and 19 Q. Unlessthe patient and the doctor both say
20 it might be eight days | think? 20 it did happen, right?
21 A. Maximum of eight days. Some pharmacies 21 A. (Shakeshead.)
22 report daily, but the law saysyou have to report 22 Q. If the doctor and the patient say it did
23 within aweek and so technically it could be eight 23 happen, did it happen?
24 days. 24 A. Weéll, if they said it did but we don't
25 Q. Intheusual course apharmacist fills and 25 know any of the details of that.
Page 717 Page 719
1 dispenses a prescription as ordered by the doctor, 1 Q. Unlessthey both fleshed it out for you?
2 true? 2 A. And can't verify that, yeah.
3 A. True 3 Q. Now, youwork at St. Peter's and also with
4 Q. If, however, the pharmacist has a 4 the St. Peter's Medical Group. Plansand pain
5 legitimate reason to question the prescription, 5 agreements are recommended for doctors treating pain
6 they're not obligated tofill it, right? 6 but it isnot currently mandatory, nor do you know
7 A. Right. 7 whether that recommendation can be enforced by
8 Q. Itwould be standard of carefor a 8 St. Peter's; isn't that true?
9 pharmacist to communicate with the prescribing 9 A. Wadll, and I did tell you that at thetime
10 doctor about the reasons for not filling and 10 you deposed me. Inthepaper just the other day, on
11 dispensing an ordered prescription, true? 11 Tuesday, the vice-president of medical affairs said
12 A. Not in every case but, yes, yes. 12 that that isapolicy at St. Peter's, that thereis
13 Q. Or if they had a serious question about 13 apain agreement.
14 the prescription? 14 Q. Sothat wasjust put -- that was just made
15 A. Of coursg, yes. 15 effective here aweek ago?
16 Q. Because when we're dealing with opioids, 16 A. Wadll, | can't...
17 prescription drug medications that have some serious 17 Q. Didyou get the memo?
18 implications with their use and abuse, there should 18 A. | didn't.
19 be aclose working relationship between the 19 Q. Butitwasn't when | took your deposition
20 pharmacist and the physician? 20 on October 6th, 2014, right?
21 A. Thereshould be, yes. 21 A. Weéll, | would say at least | wasn't aware.
22 Q. And| believel've asked you previoudly, 22 Q. Butyou arethe head of pharmacy.
23 you're not aware of any case where Dr. Ibsen's 23 A. Waéll, they don't talk to me about their
24 prescriptions exceeded any manufacturer's stated 24 pain agreementsat theclinic.
25 limits, are you? 25 Q. But you peer review and you'reon a
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committee that reviews pain management care, right?
A. Right.

Q. Andyou didn't know about it until you

read it --

A. Yes, yes. Thegroup that | am working

with, which isnot every provider in St. Peter's
Medical Group, | did review the pain management
agreement, had input into it and the plan had been
that that was going to be implemented clinic-wide,
but | know that the providers|'m working with are
usingit. |1 donot -- I am not involved in
day-to-day clinic operations, I'm at the hospital.
So | can't answer that.

Q. You'rejust working for aliving?

A. | am.

Q. Withregard to Patient Number 5, and |

know thisistough to throw a number at you, she
testified that Dr. Ibsen successfully addressed and
treated her pulmonary embolus. Isthat condition a
painful condition or can it be a very painful
condition?

A. Not having had a pulmonary embolism, |

can't speak from experience. But | havealot of
experiencein caring for peopleviatheir
anticoagulation management who have had and that is

Page 722

1 A. Correct.

2 Q. But | thought you indicated that some

3 pointswere central.

4 A. Correct.

5 Q. Isthat your testimony?

6 A. Yes.

7 Q. What points are central? Would an event

8 diagram be that intersection that always applies?

9 A. For apain management agreement, | would
10 say that the key elements, really asrecommended by
11 thestandards, arethat patientsagreeto a
12 one-on-onerelationship with their provider, so that
13 provider, that isthe only person who isgoing to be
14 prescribing pain medicationsfor that patient.

15 That'san agreement that that patient will only use
16 onepharmacy to fill their pain medications, so that
17 can be an easy way to follow up. And that patient
18 may be subject to urine drug screening.

19 Q. Isityour understanding that that should
20 beinwriting?
21 A. Yes.
22 Q. Do pill counts factor in that?
23 A. Sure. Some agreements--
24 Q. I'mjust talking about central ones
25 though, not the variations group to group, but the
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not something that they complain about the pain. At
thetimethey haveit, of coursg, it'slike a,
presentssimilar to a heart attack. But
subsequently after the acute event, I'm not aware
that that's a painful condition.
Q. Allright. If the patient said shewasin
alot of pain immediately after that, you don't have
any reason to doubt that, do you?
A. No.

MR. DOUBEK: | don't have any other
questions.

HEARING EXAMINER SCRIMM: Mr. Fanning, any
redirect?

MR. FANNING: Just very, very briefly.
Thank you.

REDIRECT EXAMINATION OF STARLA BLANK, PHARM.D.
BY MR. FANNING:

Q. Mr. Doubek asked you a number of questions

about the standard of care for physicians. Do you

recall that?

A. Yes.

Q. Andheindicated, if I can paraphrase,

that some groups may have slightly different

expectations of patients within their care, right?

Page 723

1 onesthat you view as essentia to the standard of

2 careregardless of the practice.

3 A. Pill countsshould bein there. Doesthat

4 mean that all of that hasto bedonein that

5 agreement? No. But that should be-- the patient
6 should be made awar ethat they may be called upon to
7 doaurinedrug screen or to bringin their pills
8 for apill count.

9 Q. What about some sort of risk assessment,

do you believe that should be part of it,
individualized risk assessments?

A. Widl, an individual risk assessment should
be done befor e the opioids are even prescribed.
Q. Isthat standard of care, or do you feel
comfortable saying?

A. That is-- | know that that isan element

of responsible opioid prescribing.

Q. Thereisalarge stack of paper right in

front of you and | want you to turn to Exhibit 1,
page 63 of the larger of the two binders. Now, that
isachart note on Patient 1 from October 20, 2011,
right?

A. Yes. Correct.

Q. And can you read for the Hearing Examiner
and for the record the chart note on that patient's,

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
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25

look up Mr. Fanning.

1 | don't know, examination? 1 Q. Thereisnothing to prevent you from doing
2 A. It says, " Same shit, different day," and 2 anybody'srecords if you wanted to?
3 " Scar, left knee" 3 A. Wadll,just likewith an electronic medical
4 Q. Isthereany quotes around that? 4 record, thereisan audit trail and HIPAA rights
5 A. Therearenot. 5 prevail and so that would -- | would beviolating
6 Q. Now, turnto page 740. That is Patient 9, 6 privacy of anybody who | looked up who was not in my
7 correct? 7 careor whol wasnot, you know -- who | had not
8 A. Correct. 8 somevalid medical reason to belooking.
9 Q. Doyou seeadatefor when that visit is? 9 Q. Doyou know, are pain medications, are
10 A. 3-290f '13. 10 they prescribed to the older part of our population?
11 Q. What isentered for that patient's 11 A. Certainly. Yes.
12 complaint for this day? Read the entirety of it. 12 Q. Isthat thelargest part?
13 A. It says, " 53-year-old female hereto get 13 A. | don't have any information on the
14 refill on meds,” and that'sin one handwriting, and 14 demographics of who receives pain medication. But |
15 then in other handwriting consistent with 15 know from my experience with the St. Peter's M edical
16 Dr.lbsen'sis, " SSDD." 16 Group, yes, therearealot of very elderly people
17 Q. Isitinquotes? 17 who are getting pain medications. These patients
18 A. Itisnot. 18 wererelatively young patients, so...
19 Q. Inother words, the chart islimited to 19 Q. There has been some talk about diversion
20 more refills, same shit, different day, basically? 20 and about -- well, just people getting pills they
21 A. Yes 21 shouldn't and perhaps selling them or buying them
22 MR. FANNING: No other questions. 22 illegally. Arethe pharmacies doing something to --
23 MR. DOUBEK: None on that. 23 do they have camerasin the parking lot to see that
24 HEARING EXAMINER SCRIMM: | may haveafew |24 the people aren't getting the bottle of pills and
25 here. Let mejust look through. 25 turning them over to somebody in the parking lot?
Page 725 Page 727
1 EXAMINATION OF STARLA BLANK, PHARM.D. 1 Isthat part of --
2  BY HEARING EXAMINER SCRIMM: 2 A. Wdl, I can't speak tothat for -- alot
3 Q. You said the Montana Prescription Drug 3 of pharmacies, you know, we don't at St. Pete's. |
4 Registry became effective when? 4 mean, we have cameras outside our pharmacy. But
5 A. Latein October of 2012. Andthe 5 that'snot -- thereis not somebody actively
6 information in theregistry, onceit went live on 6 surveilling for what's going down in the parking lot
7 that October date, late October date, pharmacieshad | 7 after somebody leaves.
8 tosubmit information starting in July of 2011. So 8 Q. AndI'mjust confused on -- we have had a
9 they had to submit a big batch back. So when it 9 lot of discussion about 30 milligram oxycodone and |
10 went live, there wasinformation back to July of 10 think 30 milligram Hydrocone. Which oneisthe
11 2011. 11 slow-acting one and which oneisthe --
12 Q. Now, who usesthat? 12 A. Sooxycodoneisa generic name and that
13 A. Sothereisan online accesstothe 13 drug hasreally being around for alongtime. So
14 Prescription Drug Registry and only prescribers, so 14 thereisnot a brand name per sethat's commonly
15 that would be physicians, nurse practitioners, 15 recognized for immediate release oxycodone. But the
16 physician assistants, people with prescriptive 16 long-acting or the sustained-release oxycodone, the
17 authority and pharmacists can access that 17 brand nameis Oxycontin, and we all know that name,
18 information electronically. Law enforcement can get |18 | think. That'sthelong acting.
19 information on a single patient with a subpoena. 19  Andjust for your information, oxycodone
20 Q. Would you be ableto look up Mr. Fanning's 20 30 milligramsistheimmediate release, but thereis
21 records? 21 an OxyContin 30 milligram tablet and that isthe
22 A. Wadl, | would but | wouldn't. | would 22 extended release.
23 havenoreason, unlesshewasunder my care. Unless |23 Q. And Hydrocone has nothing to do with any
24 | wasfilling a prescription for him, | would not 24 of that, it'sthe --

25

A. Hydrocone, yes, isjust another opioid,
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but that's a separ ate entity from oxycodone.
Q. Inany of the pain treatment that you've
talked about, isthe ability of a patient to get
their insurance to cover that afactor at al?
A. If | understand your question, insurance
companies, prescription insurance plans, yes, they
cover, you know, pain medications. But what they're
very focused on -- and they may not cover, based on
aformulary, they may cover OxyContin but they won't

cover Zohydro, which isa new hydrocodone product.
But in general insurance companies cover pain
medications, but whenever an insurance company is
covering any drug, they have limits of how much a
person can get; usually it'sa 30-day supply or a
90-day supply for chronic medications. So if
somebody istryingto fill something that's
conflicting with something elsethat's been filled,
they might deny payment.

Q. Andwhat about the alternative to

medications? Do you know if the insurance companies
regularly pay for massages and physical therapy and
chiropractic?

A. I'm definitely not an expert in that area.

But, yes, they do pay. Somedo; somedon't. But |
will say that it isa challenge, because medications

Page 730

Q. Thank you.
MR. DOUBEK: No other questions.
HEARING EXAMINER SCRIMM: Any follow-up on
what | asked?
MR. FANNING: Only if it could be
instructed to the Hearing Officer. But, yes,
some questions about who has access to the
MPDR. | think | can clarify that alittle bit.
HEARING EXAMINER SCRIMM: If you'd like
to.

© 00N O~ WDNP
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17

FURTHER EXAMINATION OF STARLA BLANK, PHARM.D.
BY MR. FANNING:

Q. You had alot to do with that law and the

subsequent regulations, didn't you, Ms. Blank?

A. Yes, | did.

Q. And one of the things that the legislature

18 was concerned about in denying it the first couple

19 of failureswas confidentiality?

20 A. Correct.

21 Q. Wereyou able to overcome those concerns?

22 A. Yes.

23 Q. Arethere built-in protections about who

24 can access the records?

25 A. Yes thereare
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aremorelikely to be paid for, or easier to be paid
for in some cases than massage or especially some of
the alter native types of things that might bevery
helpful to patients, acupuncture. But some
insurances do; somedon't.

Q. Isthat just part of the curve, the

pendulum you talked about that maybe they will at
some point?

A. Good question. | don't know a -- good
philosophical question.

Q. How did the medical community deal with

pain before the rise in opioids?

A. That'savery good question. Though |

couldn't quiteremember when | graduated from
pharmacy school or how long I've been a phar macist.
Since |'ve been practicing therereally, | mean,
that waskind of the start in the very late '80s,
early '90s of that pendulum swinging. Soin my
training | really learned that you treat pain and
pain iswhat the patient saysitis. Sol wasn't in
the medical field at the time when | guesswe didn't
treat pain so aggressively.

Q. Didwejust suck it up back then?

A. Theold cowboy mentality. Yeah, | really
don't have a good answer to that question.

Page 731

Q. And, infact, there are regulations that
follow that up?

A. Yes

MR. FANNING: And I'm going to cite the

Hearing Examiner to 37-7-1506 and its companion
regs.

Q. (By Mr. Fanning) In fact, only certain
individuals can access the MPDR, right?

A. That'scorrect.

Q. And among those individuals, the only
people who can access it are those with specific
12 training?

13 A. That'scorrect.

14 Q. Who designed the training?

15 A. |did.

16 Q. Yeah, youdid. And you offered that

17 training to people, correct?

18 A. Correct.

19 Q. So oncethey've been trained on the

20 limits, they can accessit?

21 A. Correct.

22 Q. For whom can a provider access records?
23 A. Only for the patientswho arein their

24 careor patientsreferred tothem for their care.
25 Q. Soif they're considering adopting that
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15 Street.

16 Q. Andwhat isyour current medical status?

17 A. | amretired.

18 Q. Congratulations. As of when?

19 A. Asof December 20th of 2012.

20 Q. Doctor, I'd like you to trace your

21 post-secondary education, medical school, internship
22 and so forth.

23 A. Okay. Graduated from Dartmouth Collegein
24 1969, and | attended Dartmouth Medical School for
25 two years, thefirst two years of my medical

Page 732 Page 734
1 patient? 1 education. At that time Dartmouth was a two-year
2 A. Yes 2 basic sciences curriculum and then you transferred
3 Q. Aretheresanctionsif somebody violates 3 somewhereelsefor your clinical years. And |
4 those confidentiality rules? 4 transferred back hometo the University of
5 A. Yes, administrative sanctions, yes. 5 Minnesota. | grew up in Minneapolis. |1 got my M.D.
6 Q. Fortheir licensure? 6 in December of 1972.
7 A. Yes 7 Q. Fromthe University of Minnesota?
8 Q. Asweéll ascrimina violations? 8 A. University of Minnesota. | did a one-year
9 A. Yes 9 internship. It wascalled arotating medical,
10 HEARING EXAMINER SCRIMM: | think you've |10 interim internship in Portland, Oregon, Emanuel
11 satisfied my interests. 11 Hospital. And then returned to the University of
12 MR. FANNING: Got it. 12 Minnesotawherel did a neurology residency from
13 HEARING EXAMINER SCRIMM: Anything else? |13 July of '74 until July, or the end of June of 1977.
14 MR. DOUBEK: No. 14 Q. Andwhat isinvolved in the -- or what was
15 HEARING EXAMINER SCRIMM: Thank you, 15 involved in the residency attendant the specialty
16 Ms. Blank. 16 areaof neurology?
17 MR. DOUBEK: Well call our next witness. 17 A. Wdél, neurology isa medical specialty as
18 HEARING EXAMINER SCRIMM: Well take a 18 opposed to surgical, a medical specialty that is
19 ten-minute recess. 19 involved with the diagnosis and treatment of
20 (Break taken.) 20 neurologic disorders, disordersof the brain, spinal
21 MR. FANNING: | rest. | mean, my casein 21 cord, peripheral nerves, muscles, that type of
22 chiefisover. 22 thing.
23 HEARING EXAMINER SCRIMM: | understood 23 Q. And after you completed your neurology
24 that, but thanks for the -- 24 residency, what did you do professionally?
25 MR. FANNING: Wéll, | just wanted to do 25 A. | wasin the private practice of neurology
Page 733 Page 735
1 that so we could say that we have just reached 1 inFargo, North Dakota, and in that capacity | was
2 apoint of inflection. 2 theneurologist that was part of the chronic pain
3 MR. DOUBEK: Sounds good. 3 management team there. And then end of 1988,
4 HEARING EXAMINER SCRIMM: We're back on 4 basically 1989 through 1991 | was, | moved to
5 therecord and you're going to call 5 Joneshboro, Arkansas. | waswith the Northeast
6 Dr. Anderson. 6 ArkansasInternal Medicine Clinic. | waswith 20
7 MR. DOUBEK: And we would. 7 other internists. And wekind of got the neurology
8 (Witness sworn.) 8 program rolling there.
9 9  And | yearned to be back north, maybe more
10 DIRECT EXAMINATION OF DR. CHARLESANDERSON |10 properly, out of the south, and decided to moveto
11 BY MR. DOUBEK: 11 Helenawhen | found that therewas a position here.
12 Q. Doaoctor, please state your name and 12 Sol'vebeen heresince 1991, almost all of thetime
13 physical address. 13 in private practice of neurology.
14 A. CharlesBradley Anderson. 729 North Ewing 14 Q. And your private practice was at offices

15
16
17
18
19
20
21

at the St. Peter's Hospital ?

A. Yes. | rented office spacein the

basement of St. Peter'sto begin with, and then when
they built the Maria Dean M edical Building, | moved
intothat. And therewerea coupleof yearsin the
early 2000sthat | had a partner. And then just
beforel left St. Peter'sin 2006, | was affiliated

22 with another neurologist another year and a half.
23 Q. Thefirst one would have been Dr. Dietz?

24 A. Dr.Mark Dietz, yes.

25 Q. Andthen Mulgrew?
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1 A. Andthen Dr. Mulgrew, yes. 1 patientsthat required continued follow-up, which

2 Q. Doctor, out of your practice of neurology 2 wasmost of them, | would then see for follow-up

3 a St. Peter's Hospital, can you describe the nature 3 appointmentsat regular intervals.

4 of your practice? 4 Q. Andthesewere-- at least a part of these

5 A. It wasdefinitely a general practice of 5 patients were folks that were suffering from chronic

6 neurology. | saw everything from strokesto 6 pan?

7 seizuresto Parkinson's disease, multiple sclerosis, 7 A. Oh,yes.

8 gpinal cord injuries, muscular diseases, peripheral 8 Q. How would you conduct your typical first

9 neuropathies, the whole gamut. 9 vigit or your initial visit with these kinds of
10 Q. By theway, were you board certified in 10 patients?
11 neurology? 11 A. Wdl, my approach wasto take afairly
12 A. Yes | was. 12 lengthy history. Generally these were patientsthat
13 Q. Andwhat isrequired to become a board 13 werefairly complex. Sincethe physiciansin Helena
14 certified neurologist? 14 werenot really used to having a neur ologist
15 A. Waéll, you haveto have been in practice 15 available, they became quite sophisticated in their
16 for oneyear and then you passthetest. 16 management of neurologic problems, and so | pretty
17 Q. Thereisan oral and awritten component 17 much saw those that -- they reserved referring those
18 tothetest? 18 patientsthat were generally more complex to me. So
19 A. Yes. 19 it took alongtimeto get adetailed history. Then
20 Q. Anddid you pass that upon initial -- 20 | would perform a neurologic examination. Of
21 A. Yes | did. First time, luckily. 21 course, | would have notesthat | would get from the
22 Q. At that timewereyou required thereafter 22 referring physician, I'd review them first and go
23 to recertify in order to keep your board 23 over them with the patient. And then we'd come up
24 digibility? 24 with a plan, and some of the plan | would carry out
25 A. No. At that timewe were not. 25 mysdaf and some of the plan would be recommended to
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1 Q. That'sgood. 1 thereferring physician.

2 A. Itwas.. Yes, but, you know, in order to 2 Q. Allright. Now, Doctor, inthiscasel

3 keep up -- the American Academy of Neurology has 3 want to discuss with you how you went about

4 regular coursesin usually April or late March of 4 preparing the report that you did in this case, the

5 each year and | tried to attend as many of those 5 documents that you considered and what you did

6 thingsasl| could, plussubscription courses. Of 6 generaly inarriving at your opinionsin this case.

7 course, now it'sonline, and | did that. 7 A. | had accessto, remote accessto the

8 Q. Wasacomponent of your practiceto help 8 medical recordsat Urgent Care, and | would review

9 manage pain that your patients were having? 9 those on my computer, print out those thingsthat
10 A. Yes, especially early in my career. Once 10 needed to be printed out, likethe medication lists.
11 | cameto Helena, asthe only neurologist kind of in 11 | constructed for myself spreadsheets of the various
12 afivecounty area, | basically was a consultant for 12 medications and the doses and that type of thing.
13 neurologic management, pretty much that wasit. | 13 That waspretty much it. | spent | think about 16,
14 left the primary care management up tothereferring |14 17 hours. It wascloseto 20 hoursor so going over
15 physician. 15 theserecords.
16 Q. Soyou would act on a consultative basis 16 Q. Beforeyou prepared your report?

17 with that providing -- 17 A. Yes. And that was, | think, eight

18 A. Yes, sSir. 18 patientswastheinitial?

19 Q. -- withthat provider? 19 Q. Wadll, eight and then nine.
20 A. Yes, sSir. 20 A. Yeah. It wasalimited number. | hear
21 Q. How did that work? 21 you talking about 2,800 pages and stuff and I'm
22 A. Itworked out pretty well. | wasableto 22 goingwhoa. I'm glad | wasnot part of that.
23 keep -- | wasableto get timely recordstothe 23 Q. Asl understand it, you reviewed about 850
24 referring physician so that he or she knew, you 24 pagesinitially anyhow?
25 know, what my recommendationswere. And those 25 A. ltwasdtill quiteafew, yes.
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1 Q. Andthenyou'vereviewed, after preparing 1 Q. Now, there has been -- the issues have
2 your report, you've reviewed other records 2 grown abit in thismatter. One of the issues that
3 concerning these patients? 3 hasbeen listed isacriticism or the issue about
4 A. Yes. Subsequently | did receivethe newer 4 Dr. Ibsen's charting. In thisregard have you had
5 electronic medical record of visitsand also 5 experience reviewing charts from other doctors over
6 obtained separate printouts of the MPDR that we've 6 the course of your practice?
7 discussed, or has been discussed previously. 7 A. Yes, | have. From 2000 to 2002 | wasthe
8 Q. Didyou also visit with Dr. Ibsen about 8 chairman of the credentialing committee at
9 hisoffice protocols? 9 St. Peter's, and from 2002 to 2004 | was the chief
10 A. Yes, | did, and with his office manager. 10 of staff at St. Peter's. And during those years,
11 Q. Andwasthat helpful to you? 11 thosefour years, | had plenty of opportunity to
12 A. Yes, itwas. And | have had occasion to 12 look at charts.
13 godown tothat clinicfrom timetotimeand seehow |13 Q. Isit nearly atruism that you never see
14 thingswork. But, yes, | wasin contact with 14 two doctors charts that resemble each other?
15 Dr. Ibsen quiteabit. If | had questions about any 15 A. Yes, | think that'sfair.
16 of these patientsthat | needed clarification, | 16 Q. Why isthat?
17 knew | could contact him. 17 A. Wadl, | think that most physicianstend to
18 Q. Andyou did and he responded? 18 besomewhat independent-minded. They havetheir own
19 A. Yes, | did. 19 idea of how things should be done and their patient
20 Q. Did you learn that there are other, or 20 populationsvary alot. In my casea short, the
21 that Urgent Care Plus and Dr. Ibsen typically had a 21 shortest appointment | had was 30 minutes, the
22 working relationship with other practice modalities 22 longest an hour and a half. Well, these daysthe
23 such as chiropractic, natural medicine and the like? 23 forcesthat are on physicians are such that, you
24 A. Yes, | was. 24 know, you don't find many doctorsthat can spend
25 Q. What did you learn about that? 25 that amount of time.
Page 741 Page 743
1 A. Wdll, that those other modalitieswere 1 Q. Now when you say the forcesinvolved are
2 available and were used, you know, chiropractors 2 at play, what do you mean by that?
3 would see Dr. Ibsen's patients. | couldn't 3 A. Wadll, thegovernmental regulatory forces,
4 necessarily keep track of all the different 4 the economic forces, the supply and demand forces
5 individuals, but there were midlevel practitioners 5 all tend to gang up on an individual practitioner or
6 and therewas naturopathsand, you know, kind of a 6 combinesothat it seemslikelessand less of the
7 freeflow of ideas. It'skind of niceto have. 7 time, thetotal time, isavailablefor face-to-face
8 Q. Didyou believe that he brought a 8 contact and more of it'sbeing taken up by the
9 multidiscipline approach to address the patients 9 regimented documentation and that type of thing.
10 that he was caring for? 10 Q. Sort of like the UPS driver has got to
11 A. It appeared that hedid and that that was 11 make a certain number of deliveries each hour?
12 available and that hedid it. 12 A. It'sgettingto bethat bad.
13 Q. Andisthat true relative to these eight 13 Q. And you aso see more and more involvement
14 or nine patients that you specifically looked at? 14 of intermediaries, such as PAs, nurse practitioners
15 A. | can't recall specifically those patients 15 andthelike?
16 utilizing the chiropractorsor the naturopaths, I'm 16 A. Midleves, yes.
17 sorry. 17 Q. Andyou saw that in the records that you
18 Q. That'sokay. Doctor, do you have any idea 18 reviewed from Dr. Ibsen's office from time to time?
19 asto how much time you spent talking to Dr. Ibsen, 19 A. Yes.
20 going to Urgent Care Plus and reviewing the 20 Q. True?
21 additional medical records after you reviewed those 21 A. Yes.
22 you earlier records? Any good estimate as to the 22 Q. If you had questions about what the
23 amount of time you spent? 23 recordswere telling you, were those the occasions
24 A. Total time? Oh, boy. Altogether, 24 that you would seek Dr. Ibsen out and talk to him

25

probably closeto 50 hours, | suppose.

25

about the records?
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1 A. | knew I could call him, and | did. | 1 that they wouldn't have because of your focus,
2 mean, | didn't know what theheck isMMJ,and | had | 2 right?
3 tofind out it'smedical marijuana. | learned a new 3 A. | presumeso.
4 onetoday that SSDD, but | don't plan on usingit. 4 Q. But your focus never was chronic pain
5 Q. I'veasoseeninalot of doctors 5 management, wasit?
6 recordstheletters CRS. Isthat something you've 6 A. No.
7 aso seenin medical records? 7 Q. Youindicated though that there were --
8 A. CRS? 8 A. | must say, even when | wasthe so-called
9 Q. Can't remember stuff. 9 director of thispain management program in Fargo,
10 A. Oh,yes, yes. And CRA. 10 itwasonly apart of practice.
11 Q. Inany event, did you have specific 11 Q. Infact, if | got my notesright, that was
12 concerns about Dr. Ibsen's charting? 12 pretty early in your career?
13 A. Wdél, they weren't the most legible 13 A. Yes, about 1978t0 1988. That wasa
14 records. | would say that hewasin the lower half 14 multidiscipline, we had psychiatry, psychology,
15 asfar aslegibility goes. Personally, it was 15 pharmacy was a big part, neurosurgery, orthopedics.
16 easier for measaclinician to go through pre-- 16 Q. After you established your practice here
17 MR. FANNING: Excuse me, can | object? 17 and began focusing more on neurology, was chronic
18 You haven't offered him as an expert and this 18 pain management part of your practice?
19 isbeyond the scope of his disclosure, so I'm 19 A. No.
20 going to object to that testimony. 20 Q. And | think you said that you came here,
21 MR. DOUBEK: Well, I'm offering him as an 21 what, around -- I'm sorry, what --
22 expert. 22 A. 1991.
23 MR. FANNING: Okay. Then| would like 23 Q. Sothat's not one of the things you
24 permission to voir dire. But that doesn't 24 routinely diagnosed and treated?
25 change the fact that that issue wasn't 25 A. Only peripherally.
Page 745 Page 747
1 disclosed in your expert witness disclosure. 1 Q. Didyou ever teach that, chronic pain
2 HEARING EXAMINER SCRIMM: Why don't we 2 management, | mean, did you ever act as faculty
3 deal with the expert witness aspect first and 3 someplace?
4 then welll go back to the question. And I'll 4 A. InFargol wasan assistant professor of
5 haveyou read it. Go ahead, Mr. Fanning. 5 neurology at the University of North Dakota M edical
6 6 School.
7 VOIR DIRE EXAMINATION OF DR. CHARLESANDERSON | 7 Q. But, in short, over the last ten years or
8 BY MR. FANNING: 8 soherein Helena, you didn't really focus on that
9 Q. Dr. Anderson, we just met amoment ago for 9 and it wasn't asthough you were a professor of that
10 thefirst time. 10 or an adjunct anywhere?
11 A. Yes. 11 A. No.
12 Q. I'm Mike Fanning. I'm the attorney for 12 MR. FANNING: WEell, Mr. Hearing Examiner,
13 theBoard. Neurology, isthat a-- 13 I'm going to object to him testifying as an
14 A. Theboard of? 14 expert, and the grounds for that are that while
15 Q. Board of Medical Examiners. 15 | have every bit of confidencein his skill as
16 A. Okay. 16 aneurologist, the chronic pain management is a
17 Q. Neurology isaspeciaty or a 17 specific subset of medicine that he's admitted
18 subspecialty? 18 that he hasn't focused on. And whileit's not
19 A. Specialty. 19 necessarily directly mandatory, 26-2-601
20 Q. And general practitioners would consult 20 provides us guidance for when an individual is
21 with you on areas that were beyond their area of 21 qualified to testify as a medical expert, and
22 expertise, | guess? 22 quoting from that, he must be licensed and, of
23 A. Or if they just had questions. 23 course, heis, and "Routinely treats or has
24 Q. Sure. And your training and your 24 routinely treated within the previous five
25 certification and your experience gave you insights 25 yearsthe diagnosis or condition that is the
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1 subject of the malpractice clam.” Again, this 1 A. Yes
2 isn't malpractice but standard of careisthe 2 Q. Would you describe your experience in that
3 standard of care. 3 regard?
4 The other option is, "is or was within the 4 A. Weéll, asa co-caregiver for these
5 previousfive years an instructor of students,” 5 patients, | carewhat medicationsthey'retaking,
6 and such athing. So he can't meet that 6 whether they're chronic pain medicines or
7 foundation and since he's unable to meet that 7 anti-coagulants.
8 foundation, he should be precluded from 8 Q. And hasthat always been part and parcel
9 testifying as expert in thisissue. 9 of your practice since arriving in Helena at
10 MR. DOUBEK: If | might respond. That 10 St. Peter's Hospital ?
11 statute doesrelate to qualificationsin a 11 A. Wdl, sincetimeimmemorial, yes.
12 medical malpracticetrial, not in a proceeding 12 Q. Soeven before that, before 19907
13 suchasthis. Thisdoctor hastestified that 13 A. Yes.
14 he has cared for folks who have had chronic 14 Q. And do you feel competent to render an
15 pain conditions. StarlaBlank, the pharmacist, 15 opinion as to whether standard of care was or was
16 testified that they have alot of family 16 not met by Dr. Ibsenin caring for patients who were
17 practitionersthat care for chronic pain 17 receiving pain medications for their chronic pain?
18 patients and, thus, | think this doctor is 18 A. | believe so.
19 qualified to address whether standard of care 19 Q. Based onwhat?
20 was met, whether he feels that good practices 20 A. Based on my overall medical knowledge and
21 weremet by Dr. Ibsen relative to the nine 21 my experiencein at least treating patientswho are
22 chronic pain patients whose medical records he 22 similarly treated.
23 reviewed. 23 Q. As| understand, asignificant amount of
24 HEARING EXAMINER SCRIMM: Wéll, inlooking |24 your practice while at St. Peter's Hospital has been
25 at the Department's contentions, there are a 25 inaconsultative status, but you are involved, are
Page 749 Page 751
1 number of areasthat it contends regarding 1 you nat, in the care of patients who are referred to
2 monitoring patients, documenting charts, 2 you by other doctors and you treat them concurrently
3 incomplete record keeping and unprofessional 3 with those other doctors then?
4 responses that would seem are not directly 4 A. Yes. Yes.
5 related to excessive narcotic prescription. 5 MR. DOUBEK: All right. Your Honor.
6 But from what the doctor has testified to at 6 HEARING EXAMINER SCRIMM: Wédll, I'm just
7 thispoint, he has not been really involved in 7 going to ask a couple questions.
8 chronic pain treatment for at least some 20, 8
9 maybe 30 years. Sol don't see qualifying him 9 EXAMINATION OF DR. CHARLES ANDERSON
10 asanexpertinthat area 10 BY HEARING OFFICER SCRIMM:
11 MR. DOUBEK: Inwhich area? 11 Q. Do you treat them concurrently -- from
12 HEARING EXAMINER SCRIMM: Wedll, through |12 what | have heard, other doctors manage the pain,
13 your expert witness you are trying to defend 13 you deal with some other aspect. You're
14 thedoctor against contentions that he 14 knowledgeable what those other doctors are doing but
15 excessively prescribed narcotic drugs. 15 you're not working with the patient directly on
16 MR. DOUBEK: Let me ask afew more 16 caring for their chronic pain?
17 questionsthen, if I might. 17 A. Wdl, usually | would beinvolved in some
18 HEARING EXAMINER SCRIMM: Sure. 18 way with their pain, you know, whether it's
19 19 suggesting that they also go to physical therapy or
20 DIRECT EXAMINATION OF DR. CHARLES ANDERSON |20 whether they betried on one of the newer
21 (Continued) 21 anticonvulsant pain management drugsthat have been
22 BY MR. DOUBEK: 22 referred to, the Lyrica, the Gabapentin, the
23 Q. Dr. Anderson, do you have experiencein 23 Cymbalta, those medications which would frequently
24 the management of patients who take prescriptive 24 overlap with my dealings with the patient,
25 pain medications? 25 egpecially those that might have epilepsy and if
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1 they had a head injury and they've got chronic pain 1 drugsfor treatment of other than moderately severe
2 and they've also had seizures, therewould be 2 acutepain, but many patientswith chronic pain at
3 considerable overlap there. 3 some point end up on them if for no other reason
4 You know, it'ssomething you really can't 4 than atrial basis. You know, | guess Mr. Fanning
5 get away from if you're going to practice medicine. 5 and wasit Ms. Blank?
6 | did not primarily prescribe narcotics recently but 6 Q. Yes.
7 many of my patientswould be on narcotics. | guess 7 A. Weretalking about the whole scenario of
8 that'swhat | can say. 8 thesociopolitical scene and the pendulum and this
9 HEARING EXAMINER SCRIMM: Mr. Doubek, why | 9 and that. But back in thelate'70sand the early
10 don't you offer your expert with some -- | 10 tomid '80s, you know, the pressures, the same
11 believe Mr. Fanning limited -- well, | think 11 pressureswerethere. | mean, weweren't thefirst
12 there are topics that he may not be an expert 12 peopleto come up with a multidiscipline pain
13 inbut there may be topics heisan expertin 13 management program back in thelate'70s, we weren't
14 and | would prefer that you offer him for a 14 thefirst ones. And we had plenty of experienceto
15 more limited purpose than a general purpose. 15 draw on from other large centersin the country.
16 MR. DOUBEK: Your Honor, | would offer him 16 Theissues have always been related to the
17 for the purposes outlined in his report, which 17 fear of addiction, thereality of dependency,
18 isExhibit E. 18 dependence, medical dependence, and avoiding the
19 HEARING EXAMINER SCRIMM: | don'tseehow |19 complications of the use of these medicationswith
20 that statement limits the scope of his 20 theunderstanding that for whatever reason, they are
21 expertise. So help me out here with what you 21 often necessary.
22 intend to get him to opine about. 22  Soyou would try to structurea program
23 MR. DOUBEK: Wéll, | think this doctor is 23 back then that would bring as many resour ces
24 an expert in pain management. It's been part 24 availableto the management of the chronic pain
25 and parcel of his concurrent care of patients 25 patient.
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1 since, as he said, the beginning of his 1 Q. Soyou'refamiliar about how it isyou go
2 practice. He knows what kind of care needs to 2 about treating folks with chronic pain?
3 berendered, he knows what kind of care has 3 A. Yes. Yeah. | think that | have had a
4 been rendered, and he's able to give an opinion 4 fair amount of experience with that.
5 about whether Dr. Ibsen's practice conformed 5 Q. And through the time of your tenure at
6 withthat or not. 6 St. Peter's Hospital ?
7  Asfar as narcotic overuse or such issues, 7 A. Yes.
8 he'saso familiar with that and can opine 8 Q. Inworking with other physicians,
9 about that. | can certainly ask the doctor 9 oftentimes| take it you would let them prescribe
10 about his experiences with prescription pain 10 the narcotic medications but you would have to be
11 medications, but | presumed it was simply 11 familiar with what they were doing so that you could
12 implicit in the nature of his practice and has 12 participate and make sure patients were receiving
13 been for many years. 13 the best care possible?
14 HEARING EXAMINER SCRIMM: Why dontwe |14 A. That'scorrect.
15 explorethat alittle more. 15 Q. And that's something, again, you've done
16 16 sincethe beginning of your medical practice asa
17 DIRECT EXAMINATION OF DR. CHARLES ANDERSON |17 neurologist?
18 (Continued) 18 A. Yes.
19 BY MR. DOUBEK: 19 Q. Haveyou prepared areport back in
20 Q. Doctor, what has been your experience with 20 February about your initial review of the medical
21 the use of pain medications? 21 recordsof Dr. Ibsen?
22 A. | assumeyou aretalking now about opiate 22 A. Yes, | have.
23 derivatives. 23 Q. And that's based upon what we've already
24 Q. Yes. Hydrocone and such. 24 talked about, true?
25 A. Wéll, you know, they are not first-line 25 A. Yes.
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1 Q. Didyou come to any opinions about 1 A. I'dsay it would be basically diagnosis.
2 Dr. Ibsen's care of those eight or nine patients? 2 First of all, trying to arrive at a diagnosis, a
3 MR. FANNING: Objection. 3 causation and then determining from the recor ds what
4 HEARING EXAMINER SCRIMM: We haven't 4 hasworked and what hasn't worked in the past, which
5 qualified him yet as an expert. 5 isoften very useful but sometimesit's not given
6 MR. DOUBEK: I'm sorry. 6 enough emphasis. Oncethe diagnosiswasfairly
7 MR. FANNING: | still don't believe there 7 certain or asclearly defined as possible, then it
8 isany foundation under that standard announced 8 would be recommendationswith regard to the
9 26-2-601. And evenif they gained alittle 9 modalitiesused to treat such pain, with use of
10 ground, there is another Subsection 3 that 10 narcoticsbeingjust one of them. And simple
11 requiresaperson in one medical specialty or 11 recommendationswith regard to overlapping
12 subspecialty to adduce evidence that the 12 medications, you know, the simultaneous use of other
13 standard of care overlaps, and we haven't even 13 potentially psychoactive medicationsas| would call
14 heardthat. So| don't think he's capable of 14 them, including benzodiazepines, phenothiazines.
15 doing that based on his own history, but we 15 Thereisawholehost of drugsthat are used
16 haven't even embarked on the second part. So | 16 primarily by psychiatrists, which then might overlap
17 till maintain my objection. And if it's 17 theuseof the narcotics. The mechanism or reaction
18 useful, | can offer you a copy of the code, | 18 of the narcotics, whether the narcotics are given
19 happento haveit here. 19 intrathecally through a pump, a pain, opioid pump.
20 HEARING EXAMINER SCRIMM: Doyouhaveany |20 You know, following theresults, | guessthat's --
21 caselaw that that statute is applicable in 21 Q. Making adjustments during that course of
22 licensing cases? 22 timethat you're caring for the patient?
23 MR. FANNING: No, other than the fact that 23 A. If not making them myself, then at least
24 as-- and Mr. Doubek knows better than the rest 24 recommending that my best judgment isthat, you
25 of us-- astandard of care isthe ultimate 25 know, thisdrug betapered and thisone be
Page 757 Page 759
1 issueinall of these questions or the standard 1 emphasized. You know, the previouswitnesstalked
2 of carein one setting can't be any different 2 about multimodality drug use, looking at drugswith
3 than the standard of care in another because a 3 different, not only efficacy profilesbut also
4 patient deserves what a patient deserves. 4 mechanism of action and, you know, making sure that
5 HEARING EXAMINER SCRIMM: I'mnot goingto | 5 whatever drug was chosen was used to the maximum
6 qualify the doctor as an expert with regardsto 6 beforedecidingthat it wasn't working.
7 chronic pain management. | have not heard 7 Q. And arethose issues that you're familiar
8 anything from him where he was directly 8 with and have been involved with in the course of
9 managing pain care or even -- well, period. 9 your 30 years of practice?
10 And then he does, heis qualified regarding the 10 A. Yes.
11 practice of medicine, regarding other 11 Q. Dr. Ibsenisboard certified in family
12 allegations of the Board of Medical Examiners 12 medicine and emergency medicine. You are board
13 regarding some failures with those records and 13 certified in neurology. Dr. Kneeland is board
14 other things, but | cannot qualify him asan 14 certified in anesthesiology. Does that make you and
15 expert on chronic pain. 15 Dr. Kneeland, in your view, less qualified to talk
16 MR. DOUBEK: Let me ask one or two more 16 about pain management issues than Dr. Ibsen, or is
17 questions, if | might. 17 there some commonality involved here?
18 HEARING EXAMINER SCRIMM: Okay. Andthen |18 A. Thecommonality is pain, yes. Pain isso
19 we need to move on. 19 ubiquitousthat it hitsall specialties. You really
20 Q. (By Mr. Doubek) Asapart of your 20 can't avoid it. Somedoctorstry, they say | don't
21 practice, have you been involved in the management 21 want to hear it. If you hurt, see someone else or
22 of carefor patients with chronic pain? 22 seeyour primary caredoctor or whatever.
23 A. Yes 23 Q. But you haven't done that in the course of
24 Q. Andwould you describe that in as much 24 your practice?
25 detail asyou can, please? 25 A. | haven't been ableto.
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1 Q. Soyou've cared for patients with chronic 1 Notice of Proposed Department's Action based

2 pain, have been involved in the management of their 2 upon the medical board's directive, on July 9

3 chronic pain for 30-something years now? 3 of 2013 | wrote that one of the issues was

4 A. Yes 4 failing to properly document patient charts,

5 Q. Okay. 5 and | don't believe that you're going to find

6 HEARING EXAMINER SCRIMM: Perhapsthisis | 6 thatin Dr. Anderson's expert disclosure. So

7 something we'll ultimately end in briefing, but 7 that goes beyond his disclosure and should have

8 I'mgoing to qualify him as an expert here. 8 been updated if he was going to testify about

9 MR. DOUBEK: Thank you. 9 that. And since hedidn't, that should be
10 MR. FANNING: And | understand the ruling, 10 precluded.
11 | accept that. But typically qualifications of 11 HEARING EXAMINER SCRIMM: And Exhibit E is
12 an expert have some parameters, he can't be an 12 hisexpert witness disclosure?
13 expert on everything. 13 MR. DOUBEK: Yes.
14 MR. DOUBEK: Wéll, | hope he qualifies an 14 MR. FANNING: That's not in evidence but
15 expert on the areasthat I'm going to go into 15 that'swhatitis, yes.
16 with him. 16 MR. DOUBEK: | don't think you put any of
17 HEARING EXAMINER SCRIMM: What arethose |17 your witness disclosuresin. Did you, Mike?
18 areas? Why don't we definethis. | think 18 MR. FANNING: No.
19 Mr. Fanningis correct. 19 MR. DOUBEK: Okay.
20 MR. DOUBEK: | think that Dr. Andersonis 20 MR. FANNING: Other than that they're
21 anexpert in chronic pain management. | think 21 pleadingsin the record.
22 he'san expert and able to testify about 22 MR. DOUBEK: Asisthis. Okay.
23 whether there has been overprescription. | 23 HEARING EXAMINER SCRIMM: Overruled.
24 think heisan expert in issues pertaining to 24 Let'smoveon.
25 the carerequired of Dr. Ibsen going forward 25 Q. (By Mr. Doubek) Doctor, based upon your
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1 with each of these patients. | don't know if 1 review of al therecords, talking to Dr. Ibsen and

2 anybody is an expert on charting, but | 2 staff and observing his practices at his clinic, do

3 certainly think that he can talk about his view 3 you have an opinion whether any of these patients

4 of the charting and whether it was adequate to 4 were overmedicated with opioids?

5 inform him so as to allow him to form an 5 A. Yes.

6 opinion about these other issues; 6 Q. Andwhat's your opinion?

7 overprescribing, whether, you know, there was 7 A. | think that in all honesty therewere --

8 good pain management as per the records, and | 8 | mean, | cannot tell for sureif thereweretimes

9 think that's about it. 9 when they were receiving too much or too little. |
10 | have to say that the issues grew after 10 don't know for sure. | only know the numbersthat
11 thetime of Dr. Anderson'sinitial report but 11 wereprovided to meby | presumethe MPDR. And my
12 they are what they are and I'm not objecting to 12 impression wasthat, again, at that timethat I, the
13 that now. But I think he should be qualified 13 dliceof timethat | waslooking at things, most of
14 to address the same issues that Dr. Kneeland 14 those patientswereeither tapered or werein the
15 addressed. 15 process of being tapered from their doses of
16 HEARING EXAMINER SCRIMM: | think wemay |16 narcoticsand other psychoactive medicationslike
17 need to go back to that particular language 17 benzodiazepines.
18 again and again in the ensuing testimony. So 18 Q. And isthat the objective that the doctor
19 you might want to mark that so we can return to 19 triesto achieve for patients on chronic pain
20 it. 20 medications?
21 MR. FANNING: If | can be heard on one 21 A. Yes. | think that that isthe objective
22 littlefollow-up issue. And, again, | heard 22 that wewould all have, no matter what our specialty
23 the Hearing Examiner's ruling, but charting is 23 is, that the lessmedication the better, but we have
24 awhole different issue than anything to do 24 to-- each patient hashisown timeline. | heard
25 with pain management. And when | submitted the 25 talk about 8to 12 weeks. You know, that would be
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1 great, some patients can be tapered faster than 1 life. Now, some people unfortunately to have a life
2 that. Some patientswill requireagreat deal of 2 requireindefinite use of narcotics.
3 trust and interaction. It may take a year or twoto 3 Q. Doctor, inyour experience have you seen a
4 taper them from their medication. 4 trend whereby alot of doctorsjust shy away from
5 Q. Doctor, have you ever had patients that 5 assuming care for folks who have chronic pain?
6 you managed or assisted to manage their chronic pain 6 A. | haveseenthat trend. Apparently the
7 who have never been able to wean themselves 7 witness before meindicated that she wasn't awar e of
8 successfully from narcotic pain medications? 8 that trend. But just in my look at the Helena
9 A. Unfortunately, yes. 9 community, | would have to say that you're correct.
10 Q. Isan dternativeto permanent narcotic 10 Q. Dr. Kneeland yesterday testified that his
11 pain medication other things such as pain pumps and 11 success rate at weaning patients from narcotic pain
12 implantable pain pumps and the like? 12 medication approaches 10 percent. How does that
13 A. Yes. 13 compare with what you've seen in the case of these
14 Q. Isthat why they do the pain pumps, isto 14 nine patients?
15 avoid and be able to better regulate the flow of 15 A. Wadll, at thedliceof timel looked at, |
16 narcotic? 16 would say that Dr. | bsen was batting better than
17 A. Yes. Andtheoretically -- thereissome 17 that, considerably better. | wouldn't realize that
18 practical problems. But theoretically by giving the 18 wasDr. Kneeland'stestimony.
19 pain medication within the spinal column -- well, 19 Q. How inthe course of your practice would
20 it'scertainly true you need much, much less pain 20 Yyou treat a patient who the diagnosis was chronic
21 medication to do that and theoretically at least you 21 pain? What kinds of things would you do for them?
22 avoid the systemic complications, the constipation, 22 A. WEéll, as hasbeen discussed by other
23 thedry mouth, blurred vision and all the other 23 people, | guess, you try to utilize as many
24 thingsthat a person might get from some of these 24 resourcesasyou have available. Now, that may be
25 drugs. If you just deliver a small amount 25 other practitionersfrom psychologists and
Page 765 Page 767
1 intrathecally, which isto say the fluid surrounding 1 psychiatriststo orthopedists, whatever. It may
2 thespinal cord and brain. 2 haveto have-- you may have counselorson board.
3 Q. Soitgetstowhereit needstogoin 3 Andthen, of course, you have other
4 order to address the pain better? 4 modalities, asthe pharmacist testified. You've got
5 A. Yes. Atthepriceof havingto put this 5 thecontrasting hot and cold packs, you've got
6 thingin, thisdevice, which, of course, is 6 anti-imflammatories, NSAIDs, you have steroid bursts
7 expensive, like everything, it hasto berefilled 7 that you can usefor acute pain flare-ups, which in
8 from timetotimeand thereare complications, 8 my experienceare generally shorter than | think
9 potential infection. 9 what shewastalking about, but that'sjust my
10 Q. | guesstheonly point I'm trying to ask 10 experience.
11 aboutisit seemsthat if you go the route of an 11 Chiropractic, you know, naturopathic
12 implantable pain pump, that decision is madein 12 treatments. | mean, any resourcesthat you can
13 recognition of the fact that this patient is going 13 bringinto thissituation, discussionswith the
14 to have a permanent problem? 14 family. You try to gather as many resources as you
15 A. Yes. 15 possibly can.
16 Q. And you have had pain patients who have 16 HEARING EXAMINER SCRIMM: Can we pause
17 permanent pain problems, correct? 17 therefor a minute?
18 A. Likel say, unfortunately, that'strue. 18 MR. DOUBEK: Certainly.
19 Q. And do those people who have permanent 19 (Off the record briefly.)
20 pain problems sometimes require opioids on a 20 Q. (By Mr. Doubek) Doctor, in your review of
21 permanent basis? 21 therecords, did you find any instance where any of
22 A. Yes. And, again, what we'relooking at is 22 these nine patients overdosed or diverted any of
23 their overall level of function. We want them to 23 their narcotic medications?
24 work, interact with their family, have a social life 24 A. No, | didn't.
25 and looking at their life, we want them to have a 25 Q. Inyour view did the documentation lead
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you to the conclusion that Dr. Ibsen spent
considerable time with his patients?
MR. FANNING: Objection, leading.
HEARING EXAMINER SCRIMM: Sustained.

Q. (By Mr. Doubek) Do you have any opinion
whether the documentation shows the amount of time
Dr. Ibsen spent with his patients?

A. It does.

Q. Andwhat doesit indicate to you?

A. Fromtimetotimecertainly. | wouldn't
say every visit, every patient, but certainly there
are mentions of, you know, spent alongtime
discussing thisissue, whatever theissue.

Q. Did the documentation that you reviewed
indicate that alternatives to narcotics were offered
to the patients?

A. Yes

Q. Do you think that's appropriate?

A. | think it'svery appropriate.

Q. Doyou think it's appropriate that
considerable time was spent on various occasions
with the patients?

A. Yes

Q. Andisit essentia in the care of
patients with chronic pain that there develops a
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Q. Wadll, andif apatient isstill in pain,
it's your ethical duty to provide care for that
patient?
A. Yes. Theonusisalready on the
physician, yes.

Anyway, | have mixed feelings about these
pain management contractsfor that reason. And |
know there are bioethiciststhat also sharethose
feelings, soit'snot like I'm just coming up with
this.
Q. Now, up until the time that you retired in
2012, did you use written pain contracts?
A. No, I did not.
Q. Or did you see the other doctors that you
were concurrently working with use written pain
contracts?
A. | saw somebut | can't giveyou any
specifics. | don't even remember which physicians,
frankly.
Q. Doctor, inyour report | see that you
stated that patients requiring narcotics have
somewhat limited treatment options. By that what do
you mean?
A. Wdl, | think that what | meant thereis
limited optionswith respect to their caregivers,
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trust relationship between doctor and patient?
A. Absolutely. It'svery important.
Q. Andwhy isthat?
A. Thepatientsmust understand that you're
on their side. Because so many of them have been,
I'll usetheword fired by other physicians or
otherwisefall through the cracks, that they need to
have someone that they can trust that they know is
interested in their case, they'reinterested in the
patient and not necessarily the numbers.

And | haveto say that'skind of my issue
with these pain contracts, pain management
contracts, isthey set things up asus, physicians,
versusthem. It'skind of like the assumption of
guilt, you know, until proven otherwise. Wedon't
count the pills of peopletaking Digoxin or, you
know, an anticoagulant. Wedon't demand that
they'reon timefor their appointments. | don't
know. | think that in principleit'san interesting
and probably a good idea. It'scertainly good to
explain the options and explain what you're doing,
therisks and benefits. But having a signed,
written agreement is, it can cause an ethical
dilemma because patients may lose their trust if
they feel that they're --
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which we discussed previously. | think that that
is-- accessisaproblem. Again, it'smy feeling

that finding a sympathetic physician who iswilling
to work with you on prescribing medications and
follow up and decriminalizing theinteraction is
unusual. | think that's, you know, I'm just going
tosayit'shardtofind in Helena. It isn't that
thereisn't sympathetic doctors here, but the
regulatory demands and the legal implications and
the concerns about over prescription and such are --
most doctors, I'd have to say most in my experience
don't want to messwith that unlessthey absolutely
haveto.

Q. Doctor, do you have an opinion asto

whether Dr. Ibsen practiced medicine within
appropriate boundaries and guidelines of his

license?

A. | believe so.

Q. And your opinion in that regard is what?

A. Weéll, he'salicensed -- he'sa physician

licensed to practice medicinein Montana and so he
can prescribethe medications and have the other
interactionswith patientsthat are necessary within
the scope of alicense. | think that's --

Q. Doyou fee he met standard of carein the
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1 respects of his practice relative to these nine 1 way.

2 patients? 2 Q. Soyou can't say with any certainty

3 A. | think hedid. 3 whether or not you had the 800-page stack or the

4 Q. Do you believe that these nine patients 4 2,800-page stack?

5 should be categorized as difficult patients with 5 A. No.

6 complex chronic pain symptoms? 6 Q. Who had control of the records?

7 MR. FANNING: Objection, leading. 7 Dr. Ibsen, right?

8 HEARING EXAMINER SCRIMM: Sustained. 8 A. | don't know if he had ultimate control.

9 MR. DOUBEK: That'sfine. 9 | wasgiven free access to whatever was availablein
10 Q. (By Mr. Doubek) Doctor, with regard to 10 their clinic that could beretrieved electronically.
11 these nine patients, can you categorize them as 11 Q. And when did you get that?

12 patients with simple disorders or more complex 12 A. January.

13 disorders or what? 13  THE WITNESS: Wasit January?

14 A. Yes. 14 MR. DOUBEK: December.

15 Q. And how would you categorize them? 15 Q. (By Mr. Fanning) So you began your study

16 A. Wéll, I think the majority, if not all, 16 inJanuary, but you can't say with any certainty

17 they are complicated, there are complex issues 17 what the collection actually amounted to because it

18 involved. | guessthat'sit. 18 wasn't physical?

19 Q. Okay. 19 A. Yeah. Again, | just reiterate. | know

20 MR. DOUBEK: Those are all the questions | 20 what | have. | don't know what | didn't have.

21 have. 21 Q. So could there have been things that you

22 HEARING EXAMINER SCRIMM: Mr. Fanning? |22 didn't have?

23 MR. FANNING: Thank you. 23 A. Therecould have been.

24 24 Q. Inthe course of your long career asa

25 25 neurologist, did you ever have to sit down with the
Page 773 Page 775

1 CROSS-EXAMINATION OF DR. CHARLESANDERSON | 1 DEA and get coaching on how to prescribe narcotics?

2 BY MR. FANNING: 2 A. Sit down with the DEA to coach them?

3 Q. Wegot astack of records, Dr. Anderson, 3 Q. No. For them to coach you on prescribing

4 that I've just placed on the table and that 4 narcotics.

5 represent the records for the nine patients. There 5 A. Oh, no.

6 isaso another stack of recordsthat's L-1 through 6 Q. Would you find that unusual?

7 L-9isthe big stack and our 1 through 9 isasmall 7 A. Wadll, it would be unusual for me.

8 stack. Did you ask to get the complete set of 8 Q. Any of your colleagues ever have that

9 records? 9 happen to them?

10 A. 1 did not ask to get any of therecords. 10 A. | don't speak for my colleagues. | don't

11 Q. Wadll, wasit important to you to have full 11 know.

12 accessto everything? 12 Q. Didyou ever have occasionsto have

13 A. Yes. 13 discourse with a pharmacist about a course of

14 Q. And it would probably be unfair to just 14 medication?

15 study part of it without having accessto 15 A. Yes.

16 everything? 16 Q. How did that play out?

17 A. 1 understood | had accessto everything. 17 A. I'vehad pharmacists call me and notify

18 Q. Do you know which stack you considered 18 me-- thisthe pre-PDR days -- do you realize that
19 when you completed your opinion back in February? 19 Joe Blow is getting stuff from someplace else? No,
20 A. | didn't haveaphysical stack. | had 20 hedidn't tell me about that. Or | may say | did
21 accesstotherecordsthat wereonline. 21 know about that, in which case | oftentimes havea
22 Q. SoDr. Ibsen had everything then available 22 discussion with the patient.

23 toyou electronically? 23 Q. Soif the pharmacist had access to a point

24 A. Everythingthat | needed. I'm not surel 24 of view that you didn't, it was your experience that
25 had -- | don't know what | didn't have, put it that 25 they'd share that with you?
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1 A. Wdll, again, | know thetimesthey did

2 shareit. | don't know when they didn't shareit.

3 Q. Of course.

4 A. Yeah.

Q. Sodidyou find their point of view

helpful? | mean, was that useful in your medical
management?

A. Wéll,if | found out that they were, for
example, if a medication that | prescribed would
interfere somehow, | haveto say most often | had
considered that but therewasa good reason for it,
you know, because of some overriding concern. But
sometimes, you know, we can always learn, and
especially if | found out in the case of pain
medication that they were getting it elsewhere, that
raised a different dimension.

Q. And | expect you appreciated that, didn't

you?

A. Yes

Q. Didyou find that there was friction

21 between you and the pharmacist when they alerted you
22 tothose facts?

23 A. | don't recall that therewas.

24 Q. Soyou --

25 A. They were pretty benign interactions.

©O© 00N O O
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I've handed you what's been admitted as
the Department's 17 and you'll see that that's a
photocopy of a prescription label. Do you see that?

A. Uh-huh. Yes.

Q. Canyou read the little cautionary
instruction on the bottom left corner?

A. "Caution: Federal law prohibitsthe
transfer of thisdrug to any person other than the
patient for whom it is,” something, something.
Q. Sure. Do you see who the patient is?

A. Mark Ibsen.

Q. Would it be proper in your opinion for
Dr. Ibsen to just hand that over to another
individual ?

MR. DOUBEK: Objection, assumes a fact not
in evidence. That isn't what happened and,
furthermore, the matter was dismissed by the
Board of Medical Examiners screening panel.

MR. FANNING: Okay.

HEARING EXAMINER SCRIMM: Sustained.

21 Q. (By Mr. Fanning) Can Dr. Ibsen

22 represcribe that in any fashion to athird party?

23 A. Represcribeit?

24 Q. Yes.

25 A. You mean write another prescription?

© 00N O~ WDNP
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Q. Sure. Areyou familiar with legal
requirements about prescribing narcotics? 1'm sure
you are, right?

A. Asfar aslikethe schedule and the

5 triplicate and thingslikethat?

6 Q. Yes

7 A. I'm aware of some of those things, yes.

8

9

w N -

N

Q. And you practiced for 30 years, I'm sure

you have lots of experience. Isit permissible for
apatient to transfer their drug to somebody else
when it's prescribed to their name only?

12 A. | would think unlessin very unusual
circumstances, that's not cool. | mean, if someone
runsout and a friend of theirshas-- and I'm not
talking about nar cotics necessarily, but --

| am.

Okay. All right.

It probably happens, but isit lawful?

No, I don't think itis.

Isthat generally understood by doctors?

.| think so.

22 Q. I'mgoing to hand you what's been marked

23 as-- wait aminute. These sets of records we might
24 refer to, Doctor. Could | get you to grab that

25 other stack too?

14
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Q. Yeah. Now, you said that in away that
you looked puzzled. It'sjust not ordinary for
someone to have a prescription and then represcribe
it to somebody €else, isit?

MR. DOUBEK: Objection. Go ahead.
A. It'snot ordinary. Sowhat arethe
circumstances? What happened? Can you fill mein
on that?
Q. (By Mr. Fanning) Well, | canif you'd
like. Thetestimony has been that Dr. Ibsen had a
patient who was desperate for pain medications so he
wrote out a script for his medication to transfer it
to that patient.

MR. DOUBEK: Objection, that's only a part
of the story.
16 Q. (By Mr. Fanning) Isthat lawful?
17  HEARING EXAMINER SCRIMM: Overruled.
18 Q. (By Mr. Fanning) Isthat lawful?
19 A. It'snot lawful.
20 Q. Okay.
21 A. Isit humane? | don't know the
22 circumstances.
23 Q. Right. And we can debate that part.
24 A. Yeah. Certainly if a patient isabout to
25 gointowithdrawal because they can't get any
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other -- I don't know the circumstances. 1'm not

privy tothat, so...

Q. Now, what | want to do next istalk about

your view of what's expected in responsible opioid

prescribing. Okay?

A. Okay.

Q. Again, weregoing to talk about the

standard of carein responsible opioid prescribing.

And you aready testified that it's your judgment,

your medical opinion, that awritten controlled

substance agreement is not necessary; is that

correct?

A. That'scorrect.

Q. Arethereany other restrictions that

should be employed to prescribe within the standard

of care?

A. | think the standard of carewould require

adoctor to discussthe options.

Q. Would that be charted?

A. May or may not be.

Q. And under the standard of care, best

practices, should there be documentation in the

chart that alternatives and risks were discussed

with the patient?
MR. DOUBEK: Objection to the form of the

Page 782

That should be charted, shouldn't it?

Ideally.

Ideally or under the standard of care?

. You know, | think the standard of care

would suggest that somewherein that chart thereis
an indication of how the patient isdoing.

Q. Okay. What other expectations do you

have, just elemental, to meet the standard of care?

A. Wdll, wetalked about informed consent, we
talked about routine follow-up. That would include
monitoring for side effects and part of theinformed
consent would be discussing options, other options.
| already mentioned using other modalities, other
available resources. 1'm not surewhat you're
getting at. If you want to give me a multiple
choice, | can say yesor no.

Q. All right. Those are the ones off the

18 cuff. Do you understand what a pill count is?

19 A. Yes.

20 Q. Doyou believethat apill count should be

21 part of the standard of care?

22 A. | don't personally believethat.

23 Q. Okay. What about urinalysis?

24 A. | think if you have a question asto

25 whether the patient istaking their medication or

>0 >0
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question. It's compound. Is he talking about

standard of care or best practices?

Q. (By Mr. Fanning) Okay. Eliminate the

best practices part.

A. Standard of care. You know, it would have
been my standard of care.

Q. Tochartit?

A. Tochartit.

Q. Andit'skind of like any other informed

consent, those are in writing, aren't they?

A. Yes

Q. Wheat other essentials are thereto a

chronic pain management protocol within the standard
of care?

A. 1 think that routinefollow-up is

required.

Q. And by follow-up, what does that include?

A. At thetime of the expiration of the
prescription, if the consideration isthat this

might be something that's going to be used long
term, there needs to be some continued cooper ation
between the patient and the physician or prescriber.
Q. But should there be assessments of

efficacy?

A. Yes

Page 783

other, or moreimportantly perhaps, if they're
taking other nonprescribed medications, those are
the main reasonsfor doing theurinalysis.

Q. Should that be a qualitative assessment or

a quantitative assessment?

A. Weéll, inthereal world they're mostly

done qualitatively becauseit isvery difficult to
correlate a blood level with a certain dose.

Q. Isitimportant to havejust asingle

provider, that isto say, only one person writing

that individual opioids?

A. Again, | think that'stheideal.

Q. | don't want to talk about ideals. I'm

sorry, Doctor. | want to talk about standard. |

don't want to talk about some unreachable optimum,
just the standard of care expected of an ordinary
doc in Montana

A. Prescribing the same medication?

Q. No.

A. Or all medications?

Q. All pain substance or pain control
medications for sure.

A. Yes, | believethat that is-- there

shouldn't be other prescribers prescribing narcotic
pain medications.
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1 Q. Andif there were, adoctor would want to

2 act upon that; would he not?

3 A. Yeah. And | think that's part of the

4 reason for the Physician Drug Registry.

5 Q. ThePrescription Drug --

6 A. ThePrescription Drug Registry.

7 Q. Yeah, or MPDR. So sure, absolutely. In

8 whatever records you looked at, how many times did
9 you find MPDR records contained within?

A. All of the patients| looked at | had a

flow sheet showing, it must have been MPDR records.
Q. Okay. Now take that large ring binder

that'sin front of you, Doctor, and that, again,

I'll represent, is a collection of records supplied

by Dr. Ibsen's office. We're calling it Exhibits 1
through 9, and within it the document you just

10
11
12
13
14
15
16
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1 Q. And that was back in January when you

2 first started --

A. Right.

Q. --anayzingit? Okay. Now, let'stake a

look at the stack that you have in front of you.

And, again, we've been al really cautious about not
mentioning names so I'm going to talk about people
in terms of their exhibit number.

A. Okay.

Q. Andit'stabbed for each patient. Would

you turn to Tab 2 and there at the beginning of that

12 we have Exhibit 28-2.

13 A. Areyou talking about thisthing?

14 Q. | am. One of the thingsthat we talked

15 about --

16 A. Just soyou understand, | only had access

© 00N 0 bW
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17 opened is Exhibit 28-1. Do you see that on the 17 totheentrieson the second page, of these anyway.
18 bottom right? 18 Well, | shouldn't say that. Yeah, from December of
19 A. Yeah, | had these things. 19 '13on back iswhat | had accessto.
20 Q. Disregard that for a second. 20 Q. But one of the things we talked about
21 A. Okay. 21 earlier ishow, one of the essentialsisto only
22 Q. Justlook at therecords. Apart from 22 haveasingle provider for narcotics or chronic pain
23 those other exhibits that are included in there for 23 drugs, right?
24 convenience, do you find any, | mean any MPDR 24 A. Uh-huh.
25 recordsin those 850 pages? Thumb throughit. Are 25 Q. Now, if you look back at a couple of
Page 785 Page 787
1 thereany? 1 pages, can you tell me how many providers are there?
2 A. Wdl, Mr. Fanning, all | can tell you is 2 It will bein the second or third column from the
3 that when | reviewed therecords, | had those. | 3 right. Just read them out. Can you seethe
4 don't know that they area part of thisbinder or 4 columns?
5 what, but | had them in order for meto comeup with | 5 A. Yep. Okay. Mitchell, Mitchell, Mitchell,
6 my opinion. 6 Mitchell, Mitchell, Williams, Rabold -- no, no, no,
7 Q. Okay. And | appreciate that. 7 Mitchell.
8 A. Okay. Isn't that the point? 8 Q. Youdon't haveto read all of them, just
9 Q. Hereisanother stack of records, and this 9 every line. There are anumber of doctors, aren't
10 isthe 28 that Respondent has labeled Exhibits L-1 10 there?
11 through L-9. You can randomly grab any of these and 11 A. Mulgrew, Mulgrew, Mulgrew, Mitchell. Yes.
12 tell me, isthere any one MPDR record contained 12 Q. Knowles, Sinling, (phonetic) Lay, Coyle,
13 within that? Just go ahead and help yourself. 13 Jorstad. Right? Go back apage, please, Doctor.
14 A. Wdll, I'll takeyour word for it. | can 14 Ellis, Gallis, Rabold. | mean, there are many.
15 only speak towhat | reviewed. That'swhat | used 15 Harper. Did you have accessto that when you did
16 tocomeup with my report. 16 your analysis?
17 Q. So when you got your report, you had 17 A. 1 would have.
18 accessto MPDR records on those people? 18 Q. Doesanything about that suggest that this
19 A. Yes. 19 patient should have specia scrutiny to make sure
20 Q. Allright. 20 that they don't behave like a doctor shopper?
21 A. | remember it very strikingly because | 21 A. Yes.
22 wasn't awarethat it existed. It wasnot there when 22 Q. Wasthere anythingin Dr. Ibsen's chart
23 | was prescribing medication. Thisisanew, fairly 23 that suggested he was attentive to that and
24 new development and | thought thisisreally a neat 24 responded to it appropriately?
25 thingto have. 25 A. Frankly, Mr. Fanning, | do not recall this
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1 specific patient in thereferencesthat you're
2 talking about.
3 Q. Let'sdothisagain onetime. Would you
4 turn, Doctor, to Tab 5? And, similarly, you'll find
5 Exhibit 28-5infront of that. Now, I'll ask you to
6 just follow along with me to the last page.
7 A. Tothelast page. Okay.
8 Q. Yes. Andwerejust going to go from the
9 last page forward.
10 A. Okay.
11 Q. If youlook at the date of that very first
12 prescription entered, it was January 13th of 2012,
13 Doyou seethat?
14 A. Yes.
15 Q. And from there did you note the number of
16 physicians that that patient saw?
17 A. That shereceived prescriptionsfrom?
18 Q. Correct.
19 A. Three
20 Q. Onthat page?
21 A. Onthat page.
22 Q. How many the next page? Page forward one,

23 please. It'shardto keep track. Isn'tit, Doctor?
24 A. Yeah. You lump the ER physicians
25 together, sincethose are ER visits.

Page 790

Q. Just one more of these exercises. Let's
turnto Tab 6, please. Now, on the last page, as
we've done before, there are a number of different
prescribers offering controlled substances, correct?

A. Yes

Q. And among those Dr. |bsen, true?

A. Yes

Q. But then on the second page, or the middle
page, at some point, you see at the top, thereisa
change in the quality of that, isn't there? They
al arefrom Dr. Ellis?

12 A. Yes.

13 Q. Do you know who Dr. Ellisis?

14 A. | donot.

15 Q. At that point that patient isreceiving

16 exclusively Suboxone prescriptions. Do you see

17 that?

18 A. Yes.

19 Q. And then that continues on through 2014

20 principaly, doesn't it?

21 A. Yes.

22 Q. What is Suboxone?

23 A. Suboxoneisa narcotic antagonist-

24 agonist.

25 Q. Meaning what?

© 00N O~ WDNP
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1 Q. lIsitfair to say thereis10 or 127

2 A. | think that's probably a good guess.

3 Q. Andif weturn the page, we're going to

4 find something similar? Are we're talking about
5 different physicians now, right?

6 A. Right.

7 Q. Okay. Going back to that elemental point

8 about -- talking about that elemental point about
9 having just asingle prescriber, was there anything
in Dr. Ibsen's chart that noted that this person
should deserve specia attention?

A. Weéll, again, without going through, it's
been almost a year since -- 1'd have to go through

10
11
12
13
14 it.

15 Q. Butyou can't say that there was, can you?

16 A. | can't say that therewas.

17 Q. All right. Would a person who has this

18 difficult history deserve particular attention?

19 A. 1think, yes.

20 Q. And that attention should be recorded in

21 the notes, wouldn't you think?

22 A. Wadll, I think it would be niceto know

23 that there are multiple physicians prescribing

24 medicationsfor thispatient. That would be useful
25 for any of these doctorsto know.

Page 791

A. Meaningit has propertiesof an opiate
blocker and an opiate stimulator.

Q. Andwhatisit used for?

A. It'sused for maintenance therapy. It's
basically another narcotic. 1t'slike Methadonein
the way that you can move someone from heroin to
Methadone. You can movethem from Hydroconeto
Suboxone, although they may withdraw but, yeah.
Q. But who isentitled to prescribe Suboxone

10 for maintenance therapy?

11 A. I'm not surethesedayswhois...

12 Q. It'saspecial quaification under the DEA

13 registrations, isn't it?

14 A. Okay.

15 Q. You know that or you don't know?

16 A. I'll takeyour word for it.

17 Q. Butit'sused for addiction treatment,

18 isntit?

19 A. Yes.

20 Q. So pretty clearly this patient had

21 multiple prescribers over many months and then
22 finally settled into an outpatient addiction
23 treatment plan. We can tell that from these
24 records, can't we?

25 A. Yeah, | guessuntil February.
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1 Q. Okay.

2 A. Andthen shegot prescriptionsfrom two

3 other doctors.

4 Q. That'sal | have of that right now.

5 Thank you, Doctor.

6 So the hallmark | think of your expert

7 witness disclosure was that you were applauding

8 Dr. Ibsen on his unusual skill in weaning patients,

9 correct?

A. Yes

Q. Andit'syour testimony that the evidence

reflects that he's doing a good job of weaning
patients?

A. Again, therecords| had, the dlice of

time ending in January and not necessarily awar e of
what's happened since, but at that time the majority
of the patients had been, their doses, total doses
of narcotics had been decreased and in some cases
stopped.

Q. But, again, the records that you saw were

21 the onesthat were offered to you, the access that

22 was offered by Dr. Ibsen, correct?

23 A. | don't know who chose those patients.

24 Q. Inyour testimony or, excuse me, in your

25 disclosure, the very first paragraph -- do you have
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Q. Right. But thisis Exhibit 28, that
series, is up until mid-November. So that would be
abetter indication of who is off of narcotics than
anything you might have studied in January, correct?

A. Soasof now you want to know who is off
nar cotics?

Q. Yeah. Andyou can't say?

A. | can't say.

Q. All right. Didyou study Dr. Ibsen's
records with an eye towards discussions about
weaning?

A. Well, | looked for them, yes.

Q. And you found those discussions, right?

A. Yes.

Q. Isthere any reason that a person is
medically required to wait for some event to start
weaning or could you start immediately?

A. | would say that depends on the person and
dependson theevent. | mean, if you -- I'm just
thinking if I know someoneis going to haveto pack
up from one house and moveto another, maybe now is
not thetimeto start weaning.

Q. But that would be in the chart.

A. You'rekind of setting yourself up for
failure. 1 mean, you want to get the situation

Page 793

it handy?

A. Yes

Q. Thevery first sentence says you got to
review spreadsheet and current documents from the
5 Montana Prescription Drug Registry, right?

6 A. Yes

7 Q. Didthat bear on your opinion?

8 A. Yes, itdid.

9 Q. But, again, we don't have that in either

10 Exhibit 1 through 9 or L-1 through 9, if you know?
11 A. You mean minusthese?

12 Q. No. Those are Exhihit 28.

13 A. Okay. Again, without wading through, I'll
14 takeyour word for it. | don't know.

15 Q. Which of Dr. Ibsen’s patients are now

16 entirely off of narcotics? Now, again, be careful,
17 just the number, please.

18 A. Yeah. And | didn't keep track of which
19 oneswereasof January.

20 Q. But amoreimportant bit of evidence would
21 bethe current MPDR records; do you agree?

22 A. Weéll, they would include the other ones.
23 Q. But--

24 A. Theones| saw should beincorporated in
25 here, wouldn't they?
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wherethings are stablefor along period of time.

Q. Because you have to deal with an
individual's circumstance. But if a chart note just
says wean without any further definition, is that
complete, isthat adequate?

A. Weéll, if it just sayswean, it'sjust
saying wean...

Q. Soit doesn't explain why we're delaying,
because of some social or job-related issue, that
would not be good enough; is that right?

A. Weéll, if it just sayswean, it just says
wean. It doesn't say why, it doesn't say why.

Q. Butinyour medical judgment is that
adequate charting?

A. Wdll, it wouldn't befor me.

Q. Isthat adequate medicine to just posit
wean followed by three exclamation points?

A. Weéll, at least | know what's going through
the mind of the physician.

Q. Youdo? Well, what can you glean from
that?

A. Weéll, | can glean that he'sthinking about
weaning.

Q. Isthere adifference between thinking
about weaning and executing it?
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19 Q. Fair enough. Now page back to 690 at

20 December 21 of 2012.

21 A. I'vegot June 22nd.

22 HEARING EXAMINER SCRIMM: Do you mean 590?
23 Q. (By Mr. Fanning) | meant to say 670. |

24 don't know what | said.

25  HEARING EXAMINER SCRIMM: It wasn't close.

Page 796 Page 798
1 A. Sure 1 Q. (By Mr. Fanning) Areyou there, Doctor?
2 Q. Andobviously what weretryingtodois 2 A. Yes.
3 executeit, not talk about it? 3 Q. Andyou seethat thereis anumber of
4 A. But onehasto precedetheother. 4 entriesin that handwritten note. But midway
5 Q. Agreed. Let'sdo an exercise with 5 through it can you read the chart note that
6 Exhibit 8. AndI'm going to ask you to turn to the 6 Dr. Ibsen provided?
7 back of it more near Tab 9, to page 737. The only 7 A. Itsays, "I want towean off. Coloscopy
8 thing | want to note on thisisit appears to be the 8 pending. Dr. Cortese. See Roush."
9 beginning of this set of records, because it's the 9 Q. That'sdl I need you to touch. So now
10 last date. And itsdateis February 20th, 2011, 10 we'reten monthsinto it and we're still just
11 correct? It'sup at the top. 11 anticipating weaning.
12 A. Oh, February 20th. Yes. 12 A. Okay.
13 Q. And this patient embarks on a course of 13 Q. Now page back --
14 carewith Dr. Ibsen. And then let's page back to 14 A. What'swith the coloscopy shell?
15 709 if you would, please. 15 Q. Now we're at 655 and February 5th of 2013.
16 MR. FANNING: Do | need to give you the 16 Areyou with me?
17 dates so you can keep up? I'm sorry. That's 17 A. Not yet. 655. Okay. " Refill meds.”
18 February 21, Mr. Doubek. 18 Q. Areyou having trouble reading it?
19 MR. DOUBEK: Thanks, Mike. 19 A. Fentanyl, Lortab. I'm not quite sure.
20 Q. (By Mr. Fanning) So are you with me, 20 Q. Following that?
21 Dr. Anderson? 21 A. "Wean after colonoscopy and biopsy.
22 A. Uh-huh. 22 Wean."
23 Q. Canyou read that chart note? 23 Q. Sonow it'sbeen afull year and al we've
24 A. It says, " Recheck in four to six weeks. 24 doneis anticipate weaning but apparently no
25 Hopeto begin weaning." | think. 25 progress, right?
Page 797 Page 799
1 Q. Yeah, I think that'swhat it saystoo. So 1 A. No progresswith that.
2 thatisFebruary 21. Now let's page back to 672. 2 Q. Now, thelast thing | want you to do with
3 And that is November 20th, 2012. Have you arrived? 3 respect to Patient Number 8 islook at the MPDR
4 A. Yep. 4 recordsthat are printed on Exhibit 28-8. It will
5 Q. What'sthe chart note for November 20th of 5 beright there.
6 20127 6 A. Okay.
7 A. Itsays "Wean," two exclamation points. 7 Q. Atthevery top you'll seethelast
8 Q. Anything else? 8 charted one, it's October 30th of 2014. Do you see
9 A. No. Wdl, it says, " Calitis," something, 9 that?
10 "anxiety, chronic pain." 10 A. Right.
11 Q. Inother words, nine months have passed 11 Q. Isthisperson still on narcotics?
12 and we have no indication of what the assessments 12 A. Yes.
13 were, what the changes were, why the delay, it's 13 Q. Andfrom that pageit looks like avery
14 just now we're still exclaiming wean, right? 14 regular program of steady doses, doesn't it?
15 A. That'strue. 15 A. Yes.
16 Q. Allright. 16 Q. Now, after studying that, can you till
17 A. | haven't looked at theintervening notes 17 stand by your opinion that Dr. Ibsen is particularly
18 toseewhat all happened in there. 18 skilled in weaning patients?

19
20
21
22
23
24
25

A. Weéll, again, that was a statement based on
therecords| had at the time and some of these
patientsthat were doing well a year ago are not
doing so well now. | don't know the reasons why and
| can't really comment on that.

Q. So your opinion that he met the standard
of care was based on information that was provided
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to you by Dr. Ibsen some ten months ago?
A. Yes
Q. Andif thereisinformation that might

wouldn't it?
A. Weéll, asfar asbeing particularly

good back then.

MR. FANNING: No other questions. Thank
you.

MR. DOUBEK: Just afew.

©O© 0N O A~ WDNPRP
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14  BY MR. DOUBEK:

15 Q. With regard to this patient that you just

16 looked at, the reference to narcotic medications
17 prescribed after May of 2014 were prescribed by
18 another doctor, weren't they?

19 A. Yes.

20 Q. Not Dr. Ibsen?

21 A. That'scorrect.

22 Q. And that doctor prescribed levels at |east
23 ashigh or higher than Dr. Ibsen, true?

24 A. For themost part higher.

25 Q. Andyou haven't looked at the cause or the

Page 800

undermine that, your opinion would have to change,

skilled, you know, again, hisrecord was pretty darn

REDIRECT EXAMINATION OF DR. CHARLES ANDERSON
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Page 802

when you were all done and you had reviewed
everything later on, you put in about 50 hours of
time?

A. Total, yeah.

Q. And I want to ask you about testimony
relative to informed consent for prescription pain
medications. Y ou don't typically have the -- or did
you in your practice have a patient sign an informed
consent form, much like a surgical informed consent
form for prescription pain medication?

A. No, | did not.

Q. But you would discuss the efficacy, the
limitations, the risks, associated with the pain
medications?

A. Certainly.

Q. Youdon't have any reason to believe
Dr. Ibsen didn't do the same thing, do you?

A. No, | donot.

Q. And when a patient gets a pain medication
filled at a pharmacy, typically do they not receive
alot of information about that medication's use,
limitations, contraindications?

A. | certainly get alot.

Q. And that'susually information that comes
from the PDR?

here at this proceeding, correct?
A. No.
Q. Now, as| understand your record review,

you?
A. Yes
MR. FANNING: Objection, leading.
10 Q. (By Mr. Doubek) And you --

12 A. | stated that though earlier on, so...

13 Q. (By Mr. Doubek) Right. I know. And when
14 you agreed to take alook at the records in this
15 case, did you insist upon having access to

16 everything you wanted to have accessto?

17 A. Yes.

18 Q. And | thought you testified, | just want

19 to clarify, that when you did your initial review,
20 you reviewed alot of records, and then at some
21 pointintime after you prepared your report, you
22 reviewed even more records. |Isthat true?

23 A. Yes

24 Q. Atthetime you prepared your report, you

Page 801

reasons why that's the case and nor has that doctor

1

2

3

4

5 Dr. Ibsen and his office made everything available
6 toyou, whatever you wanted they made available to
7

8

9

11 HEARING EXAMINER SCRIMM: Sustained.

25 spent maybe 16 to 20 hours of time reviewing, and
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A. | would imagine. Yeah, it seemslike some
of it'salso inter preted by an English-speaking
person so that we can understand it, yes.
Q. Allright.

MR. DOUBEK: Those are all the questions |
have. Thank you.

HEARING EXAMINER SCRIMM: | havetwo, |
think.

FURTHER EXAMINATION OF DR. CHARLES ANDERSON
BY HEARING EXAMINER SCRIMM:
Q. Doctor, the testimony you offered was that
this was based on your experience and training; is
that correct?
A. Yes
Q. And any opinions you offered, were those
based on a reasonable medical certainty?
A. Tothebest of my knowledge. | mean,
opinions| offered are, | offer aremine. | mean,
they'rethebest | can do at thetime.
Q. Okay. All right. Thank you very much.
MR. DOUBEK: Thank you.
HEARING EXAMINER SCRIMM: Why don't we
take alunch break.
(Lunch break.)
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Page 804 Page 806
1 HEARING EXAMINER SCRIMM: Where arewe 1 Ibsen. How can | serveyou?" and it goesfrom
2 now? 2 there
3 MR. DOUBEK: Were going to ask Dr. Ibsen 3 Q. Beforewe get to that point, do you have
4 to resume testifying. 4 monthly staff meetings?
5 HEARING EXAMINER SCRIMM: Okay. 5 A. Yes.
6 6 Q. Andwhat is covered insofar aslong term
7 DIRECT EXAMINATION OF DR. MARK IBSEN (Continued) | 7 or chronic pain patients are concerned?
8 BY MR. DOUBEK: 8 A. Waell, wecover everything at our staff
9 Q. I'mnot sure exactly wherel left off, so 9 meetings, everythingisup for grabs. The
10 I'll just start anew. 10 departmentsof our business are empower ed to invent
11 MR. FANNING: Objection. 11 their protocols so that they own them. Soaround
12 HEARING EXAMINER SCRIMM: Noneed. I've |12 theareaof nursing, for example, someone may or may
13 got that one covered. 13 not have a question or someinput about a patient.
14 MR. DOUBEK: I'm not sure what my last 14 L et'sdiscuss Patient 3. What arewe up
15 question wasso I'll just start with a 15 towith that patient? Sowe go over -- wedon't go
16 different question iswhat | meant. 16 over every patient that we've seen. Now, we call
17 HEARING EXAMINER SCRIMM: Not al of them |17 back everybody we've seen, so we do have an idea
18 over again. 18 what's happened three days after they've been seen.
19 MR. DOUBEK: No, please. 19 Soall of the staff isinvolved in that kind of
20 Q. (By Mr. Doubek) Doctor, tell me about 20 process.
21 your office practices relative to patients who 21 But if one of the employeeshasa
22 present for care for their pain, chronic pain. 22 question, we'll discussit. |If we have a difficult
23 A. Wéll, that'san evolving process. 23 case, we'll discussit. If we haveagrief-inducing
24 Regarding the nine patients, | think you could say 24 case, we'll really discussthat. Sothereisalot
25 that each one of those had a unique presentation. 25 of thingsthat we haveto process and deal with in
Page 805 Page 807
1 Patient 4 presented with lack of slegp and a 1 our day-to-day work.
2 tremendousupset in their life, and then later on 2 Q. Areyou familiar with the Substance Abuse
3 had someissuesthat required pain medication and 3 and Mental Health Services Administration?
4 then was off -- each patient had a different type of 4 A. Yeah.
5 presentation. Theway | handle everybody is, the 5 Q. SAMHSA?
6 mottoisthe healing beginswhen you walk through 6 A. SAMHSA. Yeah.
7 thedoor. They comein, they register, they say 7 Q. Do they have materialsthat you utilize in
8 they want to be seen, they identify who the 8 your practice?
9 practitioner isthat particular day. Oncethey're 9 A. At somepoint during this process, that
10 registered, unlessthey're acutely ill and need to 10 booklet wasrecommended and | said, " Sure, we'll
11 liedown, then we do bedsideregistration. But once 11 look at that." And it didn't really particularly
12 they'reregistered, they'll betaken through avital 12 change anything we wer e doing so we brought that in
13 dign station, go to aroom, have an evaluation by 13 and had everybody sign it.
14 oneof the medical assisting staff. 14 Q. Soyou had your staff review it?
15  Thereareprotocolsto follow in case, 15 A. Yes.
16 likeif somebody hasa problem urinating, they'll 16 Q. Do you haveyour, al of your health care
17 get aurinalysis beforethey see me. Wewant to 17 providers at Urgent Care Plus complete the MPDR
18 keep theflow going. Beingit'san urgent care, one 18 onlinetraining?
19 of themeasures of patient satisfaction ishow long 19 A. Yes.
20 thewait isand how longit isto get in thereand 20 Q. And are you registered and have been
21 out of there. 21 registered for online access to patient histories
22 So thereis somelab protocolsto follow, 22 and report appropriate pharmacy prescription datato
23 thereispicking the appropriateroomtogoin. And 23 the MPDR?
24 then hopefully | get to that room fairly quickly. 24 A. Yes.
25 Andthen I introduce myself and | say, " 1'm Dr. 25 Q. And arethere othersin your clinic that
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Page 808 Page 810
1 aresimilarly registered? 1 MR. DOUBEK: I'd offer Exhibit J.
2 A. Yeah. Every practitioner we haveis 2 MR. FANNING: No objection.
3 registered. 3 HEARING EXAMINER SCRIMM: Jis admitted.
4 Q. Andas| understand it, it went online in 4 Q. (By Mr. Doubek) Isthis something that
5 October of 2012 and there was some time that it took 5 goesinto apatient's chart or isthere areference
6 for the practitioners, such as yourself, to learn 6 madeto the fact you've given a copy of this
7 how to useit, get registered and so forth. Were 7 Exhibit Jto a patient, or how does that work?
8 you registered shortly after the first of the year? 8 A. | would say that | referenced Pain
9 A. | think January or February of '13. 9 Resource Guide. | think if wetotaled up the number
10 Q. Andyou'veusedit -- 10 we've passed out, it would probably bein thefive
11 A. Regularly since. 11 hundreds.
12 Q. Whenwould you useit? What would 12 Q. Butit'syour standard approach now to
13 occasion your using the Prescription Drug Registry? 13 givethem thisunless for some reason they decline
14 A. Wdll, initially | wasn't used to using it, 14 toreceiveit?
15 sol would useit on a casewherel didn't know 15 A. Wadll, yeah. Thestaff usually injure
16 where someone was coming from or if they'd seen a 16 themselvesby ralling their eyeswith yet another
17 previous practitioner. And then it became clear to 17 Pain Resource Guide.
18 methat it wassuch agreat tool that | instituted a 18 Q. Doctor, some time ago there was a doctor
19 policy wherel think I'm using it in almost every 19 in Hamilton, Dr. Christensen, who had alarge
20 case. Sol don't know when | wouldn't useit. It's 20 practice devoted primarily to taking care of pain
21 that good atool. 21 patients, folks that werein chronic pain. The
22 Q. Andwell look into that in alittle more 22 witness from the DEA testified at the earlier
23 detail. 23 portion of this hearing that he had thousands of
24 I'm going to show you what's been marked 24 patients, there was a newspaper account that said he
25 as Exhibit J. Would you identify that, please? 25 had about 850 chronic pain patients. Whatever the
Page 809 Page 811
1 A. ThisthePain Resource Guide. 1 number is, | understand that when his practice
2 Q. What isthat? 2 closed, some of those folks came to you to receive
3 A. Itwas--1 spent alot of time educating 3 care. Isthat true?
4 patients about what their possible optionsare and 4 A. | wasn't therewhen all of the stuff
5 therewasalot of repetitive information involved 5 happened with Dr. Christensen, but | wasthere when
6 inthat and the staff waswondering -- you know, | 6 thepatientscameto see me, yes.
7 would discharge a patient and 1'd say, " Well, get 7 Q. Approximately how many patients?
8 them thishandout and get them that handout. And 8 A. |think 21, 22.
9 1'm going to makethisover hereand I'm going to 9 Q. So021or22outof 850 isabout, avery
10 writethisout," and not beabletoread it. Sothe 10 small, 2.5 percent?
11 staff kind of wanted usto have something more 11 A. 2.5 percent, yeah.
12 systematic that | could point to or circle. And 12 MR. FANNING: WEell, object to the question
13 that'swhat thisis. It'sabout five pages of 13 because thereis no established figure.
14 resourcesthat are available for peoplein Helena 14 MR. DOUBEK: | agree.
15 whoarein pain. 15 MR. FANNING: But we will agree that there
16 Q. Do you hand that out to patients then? 16 were 21 or 22 for sure.
17 A. Wél, someonewhoisin acutepain, a 17 MR. DOUBEK: | agree.
18 chronic pain patient who suddenly camethrough the |18 HEARING EXAMINER SCRIMM: Sustained.
19 door that didn't have any other conversationsabout |19 Q. (By Mr. Doubek) How were you contacted by
20 thisin the past wewould talk about it. Some 20 thesefolks?
21 patientsare extremely empowered and in charge of 21 A. They camein and registered.
22 their pain management and they don't need this. 22 Q. Didthey comein all together or --
23 Q. Whendid you start handing that out to 23 A. No. No.

24
25

patients?
A. About ayear ago.

24 Q. --orsomeat atime? Over what period of
25 time?
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Page 812

A. No. Wéll, it wasin April of 2014, yeah.

So thefirst patient camein and he was pale and
sweaty and started telling me hisstory, and | was
moved by hisdilemma.

Q. What was his dilemma?

A. Hehad been a patient of Dr. Christensen.

He stated that he went over thereto the office,
encountered a closed office with crime scenetape

up, tried to make some phone calls and there was no
one answering the phones. Hewas out of his
medications and he was having pain and symptoms of
withdrawal, he was having abdominal pain, cramping,
sweating, restlesslegs and goose flesh.

Q. What'sthat?

A. You know, goose bumps.

Q. Didyou refuse to see these patients
because their doctor had had a problem with the
Board of Medical Examiners?

A. Wdll, | had noideawhat Dr. Christensen's
problem was and it was none of my business. |
thought | had a patient that had a problem right in
front of me.

Q. Sowhy did you agree to see these
patients?

A. My ethical agreement called meto see
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refer to that and seewhat he'sbeen on. Soit
turnsout that the availability of the Prescription
Drug Registry gave me a tool to see exactly who he
had been seeing and what medications he had been on.
And then | had the opportunity to take a history and
examine the patient, the scar on his neck, moving
stiffly and physical exam clearly had him in opiate
withdrawal.
| was so moved by the drama of this| was

trying to contact the TV stations. Thisis news
here. Hereisaguy herewhoisin withdrawal and
somebody put him in withdrawal and it wasn't me.
Q. Thefact that he hadn't had care

available?
A. Yeah.

Q. And have some of these patients, these 21

or 22 patients, now moved on and received care
elsewhere, to your knowledge?
A. Yes

Q. They'renot dl active patients of yours

presently?

A. Oh, no.

Q. Doesthat happen typicaly in your

practice, you see patients for atime and then after
atime they move on?

13
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these patients.

Q. Why?

A. Wéll, thereisonly two things| can do.

| can sometime occasionally, maybe, impact someone's
life expectancy and savetheir life. Therest of

the peoplel seg, it'sabout suffering, and this guy
was suffering.

Q. Did each patient present a different

condition?

A. Oh, yeah, yeah. Thefirst guy that came

in, he had had failed neck surgery, had alot of
back pain. He was on this mix of short-acting and
long-acting opiates that seemed like it was huge.
Q. So were these patients folks who brought

with them a stack of medical records?

A. No. Apparently -- no, they didn't. The
records wer e apparently confiscated, so they were
not available.

Q. So how did you learn what you needed to

learn about these patients in order to adequately

care for them?

A. 1 don't know. | think thereisalegal

term, resipsaloquitur. | waslooking at this guy,
hewasreally sick. Then it was clear to me, oh,
wait, thereisa Prescription Drug Registry. | can
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A. Sometimesthe miraclesare quick and
sometimesthey take a while.
Q. With regard to these 21 or 22 persons, did
you ever report any medication or prescription
abuses relative to any of them?
A. Yes.
Q. Téell usabout that.
A. Atthetime, | don't know if you recall
the testimony of Mr. Gardipee, he talked about the
high number of oxycodone pillsthat were being
taken. And we had an evolving process about that
where Mr. Gardipeerefused to fill any more of
those, which I concurred with.

The next few visits people wer e going
from -- they initially started on M ethadone and
oxycodone. When | saw them, | didn't givethem any
Methadone, | just gave them the oxycodone. | didn't
feel like |l wasfamiliar enough with Methadoneto
continue that process. So they were on maybe 360
milligrams of oxycodone a day. Most of them weaned
down to maybe 120 milligrams of oxycodone.

When thebarrier that Mr. Gardipee put in
at 30 milligrams, | respected that boundary that he
set and | immediately started to writefor 10
milligram either Percocet or oxycodone. At that
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1 point two of those patients| wrote a prescription 1 of Medicine asked them to come.

2 for oxycodone 10 milligrams, two of those patients 2 Q. What was the substance of the meeting with

3 altered that prescription. One of them actually had 3 the DEA at that time?

4 it filled at 30 milligrams, changed a 10 to a 30. 4 A. That wasthefirst timel had met both

5 Theother person was stopped and the prescription 5 agents. It wasmyself on one side of thetable and

6 wasn't filled. 6 Ellen Stinar, the office manager, on the other and

7  Thereason -- the way we ascertained that 7 Agent Addisand Agent Tuss. And Agent Addisand |

8 that had happened iswetake every Schedulell 8 talked about dog mushing, actually. He actually had

9 prescription, fax it to a destination pharmacy. So 9 looked at the house of my dog mushing coach up in
10 they get afax; then the patient bringsthe hard 10 Lincoln. Sowe had something in common. Wetalked
11 copy with them. | don't see how I could in good 11 mushing for awhile.
12 conscience give a hard written prescription to 12 Hetold me he had been in Afghanistan for
13 someone who may be about to commit afelony and not |13 the previous seven yearsand he has now cometo
14 dosomethingtopreventit. Sol just fax 14 Montana. Heasked me -- after all the icebreaking
15 everythingto the pharmacy so they can seeafaxand |15 preliminariesweredone, he asked me, well, what's
16 then when that hard copy comes and matchesup, we're |16 our usual practice style, and | responded to him
17 good. Ifit doesn't match, we'renot. 17 similar to how I'm responding to you. | told him
18 Q. Sointhe case of the person who altered 18 how people come through the door, how they get
19 the prescription, you had faxed an accurate copy of 19 processed, if they'reherefor a particular
20 the prescription to the pharmacy but they relied 20 complaint we take care of whatever complaint, they
21 upon the hard copy? 21 haveto deal with. Werefer them when it's
22 A. Correct. 22 appropriate.
23 Q. Evidently didn't look at the faxed copy? 23 And gavethem atour of the whole place.
24 A. Perhaps. 24 Took them down to Natural Medicine Plus so they
25 Q. Who knows. Okay. To your knowledge, is 25 could see we have an open relationship and

Page 817 Page 819

1 that something you're required to do? 1 multidisciplinary hallway. | don't know if they

2 A. No. 2 went over to seethe physical therapy area or not.

3 Q. Andtowhom did you report the 3 We spent about an hour and a half together.

4 prescription abuses? 4 Q. Werethey critical of your practicein any

5 A. | called Shane Hiett, who isthe person 5 respect?

6 I'mrelated to at the Missouri River Drug Task 6 A. No.

7 Force. Heand | have worked together investigating 7 Q. Didyou ask them questions asto what you

8 several of my patientswho have been accused of 8 could do so that any concerns they might have had

9 fraudulently attempting to obtain narcotics. 9 and not expressed to you could be alleviated?
10 So | have -- his predecessor was Tom 10 A. Wdl, thefact that they werethere was
11 Clark, | had a great relationship with him aswell. 11 anxiety-producing, so | knew that something was up.
12 And | also called Agent Tussand Agent Addisfrom 12 | wassurprised to seethem and | wasbeing a little
13 theDEA. 13 bit cautious about what | wasreally wanting to
14 Q. And Agent Tusstestified earlier in this 14 discusswith them, because they didn't tell me what
15 proceeding? 15 they wereup, other than they wanted to interview me
16 A. Yes. 16 and review some of my practicing techniques. They
17 Q. Téell meabout your, the reason why you 17 didn't review any records, they didn't ask to see
18 first visited with the DEA. 18 any records, they didn't carry any subpoenas. They
19 A. Itwasn't my reason. 19 did carry themselveswith their badges. And there
20 Q. Okay. What led you to meet with the DEA? 20 istwothings| remember very intently, because it
21 A. They cametomy officeand | said, "Herel 21 wasrepeated quite often, they said, " You must be
22 am." 22 careful not to prescribe medications to people who
23 Q. Did they say why they were coming to your 23 might divert them." And | said to them, "Wéll, how
24 office? 24 would | know if they might divert them?" They said,
25 A. Weéll, | asked them and they said the Board 25 "Weéll, therearered flags,” and they pointed out

LESOFSKI COURT REPORTING, INC., 406-443-2010

(44) Pages 816 - 819



Inthe Matter of the Proposed Discipline of
Mark Ibsen, M.D.

Transcript of Contested Case Hearing - Vol. V

December 04, 2014

Page 820 Page 822
1 thevariousred flags, traveling a long distance, 1 drug-abusing narcotic patient who isa criminal, did
2 travelingin apod or group, having had multiple 2 you?" and hesaid, "No." Hesaid,"|'m just trying
3 previous physicians before, asking for particular 3 togetbyin life”
4 medications by name, gaming, such asnot beingable | 4 Q. And so with regard to each of these folks,
5 togiveaurinalysisif | asked for it, having beady 5 did you take a history and conduct a physical
6 eyes, et cetera, et cetera. Sothat wasall there. 6 examination?
7 And then the other thing they said to me when | 7 A. Yes, Sir.
8 asked them, "How should | be managing this, if you 8 Q. Isitreflectedin your records?
9 havesomeadvicefor me?" and they said, " Wecan't 9 A. Yes,Sir.
10 adviseyou. We're not physicians.” 10 Q. Andwell spend some time on the nine
11 Q. Did theway in which you went about 11 patientsin that regard. What kind of conversation
12 prescribing pain medications for these patients of 12 did you have with these folks concerning the
13 Dr. Christensen's differ from the way you went about 13 medications that you would agree to prescribe?
14 prescribing medications for these nine patients? 14 A. Wdl, first of all, | wasalarmed that
15 A. Oh, yeah. It differed alot. 15 thishad happened and | wasin a-- | wasdisturbed
16 Q. How so? 16 that thishad happened, that this could happen, and
17 A. Wéll, the patientsthat had seen 17 that patientsin a country that standsfor human
18 Dr. Christensen wereon -- | mean, they were on 18 rightswould actually do thisto people. So| had
19 enough medication to put acity to sleep. Sol've 19 todeal with all that.
20 never prescribed 30 milligram oxycodone beforein my |20 | called my office manager and | said,
21 life, and | saw those numbersand | was quite 21 "You'vegot tocomein herebecause | need a
22 shocked by them. And then when | looked at the 22 witness." And then we started to film some of these
23 Prescription Drug Registry, it was clear to me that 23 interactions, and | said, " This patient isgoing to
24 thiswas somewhat habituated to that dose and they 24 beon -- I'vegot to put this patient on something
25 wereclearly tolerating it becausethey're not dead. 25 to help them with the withdrawal and pain. They've
Page 821 Page 823
1 And thispatient in front of meiswithdrawing and 1 been on Methadone, we're not going to do that. So
2 lI'vegot to-- I'm ethically obligated to do 2 we'regoingto usetheamount of oxycodonethat they
3 something about that patient. 3 wereon and then we'regoing to find out what their
4 Q. Areyou skilled to recognize that? 4 usual dosesare. And then we'regoingto -- oncewe
5 A. Yes 5 figureout what their needs arethen we'regoing to
6 Q. How about other patients of these 21 or 22 6 taper them. | said that to the patient. | said
7 who came to your office who weren't necessarily 7 that totheofficemanager. | said it totherest
8 exhibiting signs of withdrawal, what did you do for 8 of theteam. It'slikewe'regoing totake some
9 them? 9 patientson herethat are going to be challenging.
10 A. Several of them did exhibit signs of 10 | don't seean option. Do you guys?" And they all
11 withdrawal and several of them didn't. Therewas 11 agreed but, of course, they're used to agreeing with
12 praobably, you know, out of all those 21, | was 12 me.
13 feeling kind of overwhelmed by the complexity of 13 Q. Didyour care-- how many of these 21 or
14 thiswholething and, yet, | was-- it wasclear to 14 22 remained patients at your clinic?
15 methat these patients had no placeelsetogo. So 15 A. Il don't know. I'd havetolook. | think
16 | considered it my ethical moral obligation to take 16 | might be seeing one or two or three of them still.
17 careof them. 17 Q. But most of them have moved on?
18 The oneswho weren't in withdrawal, they 18 A. Yes
19 dtill told avery good story about -- and they would 19 Q. Did any of these patients, were they the
20 show meascar or something like that indicating 20 cause of your subsequent conversations with the
21 that they had a previoussurgery. You know, one of 21 pharmacist at Osco?
22 theguyswasaveteran, wasgrownupinlrag. | 22 A. Yes.
23 thanked him for hisserviceand | said to him, " | 23 Q. Téell meabout how that led to the
24 don't think you went to Iraq and served our country |24 conversation with Mr. Gardipee.
25 and then came back hereto be characterized asa 25 A. Weéll, over thelast year and a half, I've
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1 gotten alot of phone calls from pharmacists and the 1 abunch of different stakeholders, and the only way
2 samequestionswould be asked, " Isthisthe 2 | know to dothat isto put all the stakeholdersin
3 medication you intend to prescribe?* And my 3 theroom and talk about it.
4 responsewas somewhat routine, " Yes" Soat some 4 So| called the DEA and invited them to
5 point | had fewer and fewer conver sationswith the 5 thismeetingand | called Bob and, well, actually, |
6 pharmacists about a question likethat because the 6 didn't, Ellen did at my direction. And sowe
7 answer was alwaysthe same. Sol didn't hear much 7 decided to have a meeting. Bob wasn't able to go
8 from Bob until he said to, he called the office and 8 offsite so wemet at Osco.
9 talked to Ellen and said, " I'm not going to 9 Q. And you had your meeting, was that in
10 prescribethese 30 milligrams Oxycodones anymore.” |10 about June?
11 | thought it was pretty clear the patients 11 A. Somewherelate June.
12 weretapering and some of them tapered and strictly, |12 Q. Of thisyear?
13 steeply, a couple people only saw me once or twice. 13 A. Yeah.
14 Some of them, when | gave them the 360 oxycodonea |14 Q. Andtell usabout the meeting.
15 day without the Methadone they didn't -- they 15 A. Wadll, themeeting was, | thought,
16 weren't ableto makeit a month. So some of those 16 productive. | wanted to get a clear idea of where
17 patientsgot an increased dosethe next several 17 Bob was coming from in his, you know, strict no more
18 times. 18 30 milligram oxycodone. | wanted to learn what he
19 Q. Of the OxyContin? 19 hadtosay. | wanted to get the DEA related to a
20 A. Of the oxycodone, but not of Methadone. 20 doctor and a pharmacist working together. Like
21 Somost of their pain medicinewasin the Methadone. |21 maybel even wanted to demonstrate that I'm actually
22 Soeven if they madeit through weeks on 360 22 interested in being proactive about this. Hereisa
23 oxycodone, | thought that was great compared towhat |23 problem, let'sdeal with it.
24 they wereon, and I'd never prescribed medicationin |24  Sothe perceived problem that Bob had was
25 that level beforein my life. 25 hiscorporate office had said that he dispensed more
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1 Q. Sowhat was the reason why you decided to 1 30 milligram oxycodone than they had in forever, and
2 contact Mr. Gardipee? 2 | gotthat. | wrotemorethan I'd ever written in
3 A. Wadll, hewas-- it wasclear by hisstrict 3 forever. | had never written that prescription
4 statement and boundary that he was not going to 4 before April 14th of thisyear. Soit wasall new
5 prescribethose anymore, that we had a problem we 5 tometoo, and | figured, well, if we'reinventing
6 needed totalk about. And | waswillingto 6 thistogether, we should all talk about it and see
7 acknowledgeto him at that point that my 7 if thereisn't someway to cometo some agreements
8 communication hadn't been so great. It had been 8 that would help us get thisdone.
9 pretty much routine, like, " Do you want to give 9 Q. Sogoing forward, there was an agreement
10 this?" "Yes." And my wholecareer I'vegiven alot 10 to prescribe the 10 milligram?
11 of thought to the prescriptionsthat | write and if 11 A. Therewasno agreement. Bob said what he
12 | writeaprescription, it's becausethat'sthe 12 wasgoingto do and he'snot going tofill them.
13 prescription | want towrite. 13 So, okay, so -- and he also said that he had called
14  Other communications from pharmacists have 14 all of the other pharmacistsin town and talked to
15 been, well, they'reallergicto this, you can't give 15 all of them and had agreement from all of them.
16 them that. Of course, we'll givethem a 16 Now, | did not survey all of those. So | took him
17 substitution. But these wer e different kinds of 17 at hisword that no one elsein town was going to
18 questions. 18 fill theseeither. Sol considered it alimit and a
19 So at that point he'ssaying, " No. | want 19 boundary, and | think my main thing wasto consider
20 toknow why." And | also thought that with this 20 it that it'sthe patient's got the pain, it'snot my
21 uncertainty about the DEA, like |l wasn't quitesure 21 pain. If thereisalimit, then thereisalimit.
22 why they were here other than thefact that the 22  Sol immediately started to prescribe
23 Board had sent them and I'm in the middle of this 23 Percocet 10 milligramsto those patients and some of
24 investigation from the Board. | wanted to know 24 them wereintolerant of acetaminophen and Tylenal,
25 exactly the best way to problem solve an issue with 25 part of Percocet, so some of them got 10 milligrams
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1 Oxycodones. 1 ledtoyour filing a complaint against Walgreens
2 Q. Other than the acetaminophen, isthere a 2 overthat?
3 fundamental difference between a Percocet and an 3 A. Thisismy first interaction, you know.
4 oxycodone? 4 Inretrospect, | can seevery clearly what happened,
5 A. Yes 5 but at thetimeit was, | wasin thedark. Sol had
6 Q. Whatisthat? 6 apatient who had -- thiswasin February. Thisis
7 A. Waell, Percocet isharder to abusethan 10 7 not one of the nine patients. She hasfibromyalgia
8 milligram oxycodone. | think it's pretty much -- 8 and had been seeing another physician who released
9 it'spretty well know that the acetaminophen 9 her from care. | think shewasthreeor four days
10 component, if people areintolerant, that's probably 10 early on a couplerefillsand they decided that they
11 ared flagfor peoplewho really just want to get 11 didn't want her anymore.
12 theoxycodone and sdll it, snort it, shoot it, all 12 So she came to see me and she was on
13 theother illegal stuff that happenswith 13 Hydrocodonefor her fibromyalgia. We had extensive
14 prescription narcotics. 14 conversations about how to get off of that. And she
15 Q. Did the DEA weighin on any aspect of the 15 had weaned alittle bit or not at all. Soin
16 meeting? 16 February shewent and had a dental procedure, a
17 A. Yes. Theonlythingthat | wastold, | 17 crown or something likethat done. And her dentist
18 did hear probably ten moretimes, that we're not 18 left town and shegot an infection. And hereis
19 doctorsand we can't tell you how to prescribe. And |19 another dental thing. But, anyway, her face was
20 | also heard numeroustimesthat you shouldn't 20 swelled out to here and shewas having a lot of
21 prescribeto patientsliketheseand | would say, " A 21 pain. Soweintervened with her dental infection,
22 patient likewho?" " Patientswho might be 22 gaveher several series of different antibiotics,
23 diverting." And | said, " Do you have any evidence 23 similar to what you heard about on Patient 5. And
24 that there hasbeen diversion?' Andthey didn't say |24 shegot better.
25 yesand they didn't say no. They said that was 25 In the meantime, she had used up her 130
Page 829 Page 831
1 their prerogativeto sharewith meor not. Sothey 1 Hydrocodone on my recommendation and she had also
2 didn't sharewith me any evidencethat everyone had 2 gotten several days of Percocet, because her pain
3 been diverting. 3 had, wasway higher from the teeth than it wasfrom
4 Bob did say that one of his staff had seen 4 thefibromyalgia.
5 two trucksnext to each other and something change 5 Q. Allright.
6 handsbetween them. And he promised to get that 6 A. Attheend of themonth, well, March 1st
7 video and hegot it tothe DEA, didn't get it to me. 7 comesalong and she cameto me saying, " Thank you.
8 But | didn't really need to seeit anyway. | didn't 8 My dental infection isbetter. | appreciateit so
9 think that was-- I'm no law enfor cement person, but 9 much. It'stimefor my 120 Hydrocodone." Sowe
10 | didn't think that was anything morethan arumor. |10 talked about the different optionsand the Pain
11 Sothe DEA, thelast thing they said to me 11 Resource Guide and all that kind of stuff. And she
12 was, " Dr. Ibsen, you are not only risking your DEA 12 said, " Thank you, and I'm not quite ready to wean
13 license by prescribing to these folks, you are 13 yet," and | agreed with her. Shehad just gotten
14 risking your freedom." 14 over thishorribledental infection. So| wrote her
15 Q. So-- 15 aprescription for her usual 120 of Hydrocodone.
16 A. That got my attention and | said, " All 16 And she had gotten that from mefor about five
17 right. |1 want todothisright. How can | doit?" 17 monthsrunning and from the previous doctor for a
18 "I can't tell you. We'renot doctors.” 18 coupleyears, | think.
19 Q. So going forward, Osco continued to fill 19  Soshewent up to Walgreens and came back
20 prescriptions for those persons, abeit it at the 20 an hour and a half later in tears and she said they
21 lesser amount? 21 wouldn't fill it. And 1 said,"Why?" They said,
22 A. Correct. Osco and other pharmaciesin 22 "Weéll, it'stoo much for -- the pharmacist said it
23 town. 23 wastoo much." And I thought, " Wow, that's
24 Q. How about the contact that you had with 24 interesting." And the staff started totalk. We
25 Mr. Otteson at Walgreens? Tell us about that. What 25 had abusy day, so | had the staff look into it.
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They weretold that the pharmacist wasn't
comfortable with that amount. And I'd never
actually heard that term before, so it wasthefirst
day I'd ever heard that term, I'm not comfortable.
My response wasthe pain medication isfor the
comfort of the patient, not the phar macist.

Q. Wéll, had the pharmacist ever contacted

you --

A. No.

Q. --tothat point?

A. No.

Q. Or thereafter?

A. Wadll, therewasoneinteraction that
terminated the conver sation. But up until that
point, no.

Q. Didyou try to find out why the pharmacist
would not fill the prescription?

A. 1did. Hejust said hewasn't

comfortable.

Q. So ultimately did you file acomplaint

against him with the Board of Pharmacy?

A. 1did. | thought that the-- | thought it

was an inauthentic presentation to state that he

© 00N O~ WDNP

10
11
12
13
14
15
16
17
18
19
20
21
22
23

Page 834

dispensing policy.

Q. But you hadn't been given a copy of that
ever?

A. No. That'shardtofind. | didn't find
that until quiterecently on the Internet.

Q. Inany event, did the pharmacist at
Walgreens ever tell you precisely why he was
refusing to fill that prescription?

A. Well, yeah. Hesaid it was -- hewasn't
comfortable with that number of pillsand the
patient had been filling that for months.

Q. | understand that. But did he ever inform
you why he was uncomfortable with that much
medication?

A. No.

Q. Okay. And tothisday you've not heard
otherwise?

A. Tothisday in testimony he attested that

it wastoo many pain pillsfor atoothache. But |
never attested it wasfor atoothache. It wasfor
her monthly fibromyalgia prescription for her
Hydrocodone.

Q. Which Hydrocodone she had been receiving

24 wasn't comfortable. | had a sensethat therewas 24 for acouple years before her toothache?
25 something else behind hislack of comfort. | think 25 A. Right.
Page 833 Page 835
1 | wastaking it somewhat personally, frankly, 1 Q. Doctor, I'd like to talk to you about the
2 because | had never had a pharmacy refuse a 2 ninepatients. First of al, do you run apain
3 prescription from methat wasn't written -- that was 3 clinic?
4 written at my direction that didn't have an allergy 4 A. No.
5 or other contraindication. 5 Q. Istaking care of pain patients the
6 So | thought he was saying by refusing the 6 majority of your practice?
7 prescription that | was somehow bad or wrong or 7 A. Wadll, if they'renot coughing and they're
8 incompetent or not legitimatein someway. Sol was 8 not having diarrhea, they'rehaving pain. Soll
9 alittlestunned. And I thought it would be best 9 would say taking car e of these kind of complex pain
10 that maybethe pharmacies, the pharmacistsand | 10 patients, no. But everybody who comesto the door
11 could all get together, we could have an adult sort 11 hassomething that's bothering them that they want
12 of lead the whole program, because we wer e at 12 tohaveadjusted.
13 loggerheads. 13 Q. And I'mtaking about chronic pain
14 Q. You learned later on that Walgreen's 14 patients. Doesthat comprise the mgjority of your
15 corporate had had a difficulty with prescription 15 practice?
16 drugsdown in Florida? 16 A. Oh, no, no, no. It'sall about the
17 A. Yes. They had a $70 million fine 17 sprained ankles, sinusinfections, pneumonia,
18 apparently for some malfeasance around keepingtrack |18 abdominal pain, ectopic pregnancies, the usual.
19 of all their opioids. 19 Q. How do you approach a patient who presents
20 Q. Sofrom headguarters came the news that 20 for thefirst time with a complaint of pain? And
21 they had to deal with thisin a certain way, 21 I'm not talking about the sprained ankle, blah,
22 prescription medications? 22 blah, blah.
23 A. Well, yeah. It turnsout thereisa 23 A. Sothekey thingtofind iswhat'sthe
24 checklist that the pharmacists have been given that 24 pain generator. Sowhat'sthispain about? How did
25 worked for Walgreensand it's called the good-faith 25 it get going? Isthisa pain pattern that'sgot a
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1 pathway established? If pain persistsat a certain 1 tofind out what physiologic processis going on
2 pattern and it wearslike a pathway in the nervous 2 such that they're having pain.
3 system, it'scalled a neuroplasticity system. But 3 Sometimes something isfound, sometimes
4 basically if you have pain that isn't addressed, 4 not. Sometimesyou can do a diagnostic study or a
5 then that pain itself becomesa problem, likeits 5 labtest. Sometimesyou'relimited to what you
6 own separate problem on a problem list. If you have 6 might find on physical examination.
7 pain from a neck injury and your pain gets better, 7 Q. Every timeapatient comesin to seeyou
8 then you had acute pain. If you have pain from an 8 after that initial visit, do you take a history and
9 injury that doesn't get better, that pathway 9 conduct a physical examination?
10 developsand getsitsown lifeto itself. 10 A. Yes.
11 So I'm going to find out what'sthe pain 11 Q. Might the physical examination and history
12 generator, how long havethey had it, what havethey |12 taking be somewhat more abbreviated than that
13 been treated for, what are they doing now already, 13 initia visit?
14 what works, what doesn't, why are you here, who 14 A. Wdll, it dependson what the patient is
15 fired you and why. Essentially patientswould come |15 saying, yes. If they said | fell down the stairs
16 through my door becausethey've been on pain 16 and | injured my knee, I'm on theknee. If they
17 medication before. 1 don't initiate pain 17 said it'smy usual neck pain, I'm on the neck. If
18 medicationsfor a chronic pain patient. 18 something else has changed, | may be reevaluating
19 Q. Andisthat truein the case of these nine 19 that. | probably am not listening for the subtle
20 patients, they had other providers prior to seeing 20 heart murmur every timel'm seeing that patient, and
21 youfor thefirst time? 21 sometimesthe schedule doesn't allow it. If the
22 A. For themost part, yes. 22 patient would cometo seeme and it'sreally busy
23 Q. Andwhen apatient comes to you and 23 and they're going to withdraw without their
24 informsyou that they've been on pain medications 24 medications, I'm going to make a quicker visit than
25 from some other provider previous, what do you do in 25 | would if I had the time to spend sometimewith
Page 837 Page 839
1 order to satisfy yourself that that is, indeed, the 1 them.
2 fact? 2  Sosometimes| spend agreat deal of time
3 A. Wadll, | might doaurinedrug screen to 3 with patientsand | catch alot of flack from my
4 seeif thereisany intheir urine. Prior tothe 4 staff about it. And other timesit'sclear thereis
5 Prescription Drug Registry it wasa little bit 5 ten patientsto be seen and I'm not spending an hour
6 difficult, | would get the old records from the 6 with anybody at that point.
7 previousprovider. 7 Q. I'mgoingtogiveyou-- | don't know if
8 Q. When you get old records, do you include 8 you need this. These areinitials and numbers. Do
9 them in your records? 9 you have apretty clear recollection of each of
10 A. Yes. 10 these nine patients?
11 Q. All thetime? 11 A. I do.
12 A. No. 12 Q. You've studied their records?
13 Q. Inthegeneral case, other than these nine 13 A. Yes.
14 peoplethen, what do you do as far as conducting a 14 Q. Not only in preparation for this but you
15 physical examination, if you do? 15 know your patients?
16 A. Oh, yeah, | doafull physical 16 A. | do.
17 examination. 17 Q. Tell me about Patient Number 1. What is
18 Q. What doesthat consist of? 18 your recollection as to how that patient presented
19 A. Wdl, first of all, the physical 19 initialy?
20 examination ispaired with a history. So 80 percent 20 A. I'veknown thispatient for over two years
21 of diagnosis comesfrom the history. Sothereisa 21 now. Thispatient cameto mewith some pain in the
22 conversation, alot of these patientsare upset, a 22 left knee. Therehad been numerous procedures done,
23 certain amount of listening to get their upset 23 complicated by Methicillin-resistent staph aureus.
24 settled down. And then a physical examination is 24 The patient was upset that her surgical procedures
25 exactly what it is, it'san examination of the body 25 had led to alot of complications. The patient was
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25

HEARING EXAMINER SCRIMM: Excuse mejust

1 highly intensein her personal presentation. She 1 onesecond. Maam, as aremainder, the
2 had agreat big scar on her left patella. She 2 documents we're talking about here are sealed
3 limped alot. Shealsowasagitated. Shewas 3 from public view. So please don't get them
4 tapping her knee, or tapping her right leg quite 4 into your shot, any of these documents that are
5 vigoroudly. | remember shewould do that regularly. 5 infront of meor in front of the doctor or any
6 Shegaveahistory with alot of complexity, bipolar 6 of the attorneys. Thank you.
7 disorder, lots of medications and, wow. 7 MR. DOUBEK: Thanks again.
8 Q. Justin caseyou need it, that's our 8 Q. (By Mr. Doubek) So tell mewhat's on that
9 Exhibit L-6. 9 first page.
10 MR. DOUBEK: Sorry | didn't coordinate the 10 A. Sothereisamain problem, it saysin
11 numbers. 11 parentheses, " List only one" and it checkmarksas
12 Q. (By Mr. Doubek) Inany event, take alook 12 other, specified, and written in there by Dori is
13 at thoserecords. Isthat the patient we're talking 13 hematoma. Then below that isthe date of onset,
14 about? 14 6-20 of '11 and thisis6-22 of '11. She'sbeen
15 A. Yeah. 15 taking ibuprofen, last dose two hoursago. Pain at
16 Q. Whenyou first -- 16 six out of ten. Radiatesdownwards. Shehasa
17 A. But I'vegot to makeacorrection. If 17 history of MRSA not related to a motor vehicle
18 thisisthefirst visit she presented after having 18 injury and not work-related. Chronic active
19 had afall and she had alargehematomaon theside |19 conditionsbipolar. Medicationsare listed.
20 of her trunk. 20 Previoussurgeriesarelisted. And family history
21 Q. AndI don't know that that page in front 21 isleft blank. Quit tobaccoin 2011. Alcohol
22 of youisthefirst visit. 22 checked never. And street or unprescribed drugsare
23 A. Okay. 23 checked no. That'sdown theleft side of the chart.
24 Q. These are the records as we received them. 24 Ontheright side of the chart, recent abnormal for
25 But let'stake alook at the first page of that 25 usesymptoms. Boxes are checked nothing
Page 841 Page 843
1 exhibit, Doctor. What's the page number at the 1 congtitutional, such asfevers, chills, sweats,
2 bottom right? 2 fatigue, or weight loss. Nothing in neurologic.
3 A. Bottom central is 1832. 3 Nothingin the head, except for what'sin her head,
4 Q. Go through and tell me what is reflected 4 of course. Eyes, skin. Musculoskeletal ischecked
5 onthat first page. 5 and that shehaspainin oneor several areas.
6 A. Wadll, thisthe general history, medication 6 Q. Excuseme. Butif something isnot
7 list, prior history, family history and review of 7 checked, does that mean it's something that you
8 systems. Thiswould beall in the subjective part. 8 didn't consider or you just didn't check it because
9 Q. Isthat form aform created by a company 9 thereisnothing abnormal about it?
10 called Practice Velocity? 10 A. Ifit'snot checked, it wasn't considered.
11 A. Yeah. That's-- Practice Velocity is our 11 If it'schecked negative, it was considered and
12 billing company and they provide charting for usto 12 rejected asa symptom.
13 use. They'rel think the most-used urgent care 13 Q. Go ahead and continue.
14 documentation system in the country. 14 A. Soallergiestolatex. Wheredid injury
15 Q. Inthat regard, your company iscalled 15 occur? That'sleft blank becausethereisnot an
16 Urgent Care Plus. | think you covered this 16 injury. And then the subjective, 33-year-old female
17 yesterday? 17 herecomplaining of right lower quadrant pain with a
18 A. 1did. 18 hematomathat started on Monday. Nursesignature.
19 Q. Butisthere adifference between an 19 Allergies. Noknown drug allergies. And then
20 urgent care facility and your facility, Urgent Care 20 written over thereis APAP. Pregnant isn't checked.
21 Plus? 21 Last tetanusshot isn't checked becauseit's not
22 A. Just thefact that I'm there. 22 related.
23 Q. That'sthe plus part? 23 Q. And theserecordsarein the typical
24 A. Yeah. 24 format that they were in back in at least 2011,

25

right?
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A. Correct.

Q. Thesecond page, what is the information

and why isthat form different?

A. Thissays1833. Thisistheobjective

part. So subjectiveiswhat the patient atteststo,
objectiveiswhat we find on physical examination.
Thevital signsarewritten in. Oxygen saturation,
and then boxesto check either normal or abnormal
depending on -- psychiatric she'soriented. Her
mood and affect are appropriate. Down theline,
down to skin it says erythema, cyanosis, ecchymosis
or laceration. And over totheright isadiagram
written that says six by ten centimeter superficial
ecchymosis ar ea, tender, nodular, no fluctuans.
Q. And that'sthe objective that relates to

her presentation with a sore knee, | take it?

A. Actually she presented thistimewith an
abdominal complaint. So, yeah, sorry about that.
Q. All right. And then the third page of

that chart, what is intended to be covered or
addressed there?

A. That'sthe assessment and plan. Soin the

23 old SOAP noteit would be subjective, objective,
24 assessment, and plan. Soin the scientific model it
25 would be hypothesis, theory and action plan.
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A. Yes, Seroquel, Klonopin and a Mirena lUD.

Q. And she was not receiving the Hydrocodone

at that time?
A. | don't know.

Q. Thisisapatient who you did take care of

for longer term pain?
A. Yes

Q. Do you have arecallection of the

conversation with this patient about what you would
be willing to do for her to address her long-term
pain?

A. Yes

Q. Téell usabout that.

A. Weéll, shehasalot goingon. Sothe

bipolar isprobably the biggest issuefor her isshe
was seeing a psychiatrist for that. And asshe
talked to me more and more about her knee, it became
clear that that hadn't worked well for her at all
and that was a pain generator for her on an ongoing
basis. Sotheoptionsgiven to her were continue
the pain medication, look forward to possibly
weaning, keeping her functionality up, taking care
of anything that would cause her to fall and have
this hematoma happen, that sort of thing.

Q. When you first began prescribing pain

Page 845

1 Q. Sothisisthe plan part?

2 A. Thisistheplan part.

3 Q. What'sthe plan part for that abdominal

4 pan?

5 A. It sayshematoma, ABD, abdomen, and US,

6 ultrasound, in am. Check labs. Lortab.

Y ou did an ultrasound on that occasion?

Yes.

Do you have an ultrasound machine?

Yes.

. Doyou typically use your ultrasound

machine on patients with pain?

A. Yes. It turnsout that thisparticular

time she was seen by Todd M oore, the midlevel, and
he doesn't do ultrasounds, so shewas sent over to
Sound Health Imaging for an ultrasound of this
hematoma, wher e it was deter mined that therewasn't
anything else besides hematoma, and then she was
19 given atotal of 20 Lortab.

20 Q. Sothat'salortab what level?

21 A. Hydroconeb5.

22 Q. Sothat'salower leve for ashort period

23 of time?

24 A. Uh-huh.

25 Q. Woas she on other medications at that time?
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medications for this patient, did you have her sign
awritten plan?
A. No. | had nointention that thiswas

going to last along period of time.

Q. Sowhen sheinitially presented to you,

you didn't anticipate or you didn't know whether

this was going to be a chronic pain situation?

A. Correct.

Q. At the point in time when you determined

that the patient is going to have chronic pain, do

you then at that point employ written pain

contracts?

A. Now, yes. Then, no.

Q. Why not?

A. Wdl, likel said, her third visit was

still working up this hematoma on her abdomen, which
was slowly resolving. It became clear to methat
she had an awful lot of pain for a hematoma on her
abdomen and so she didn't tolerate pain very well
and | was kind of wondering why. Thereissome
studiesthat show if you're on opioidsfor along
period of timethey actually decrease your ability
totolerate pain. Sothat waskind of a cluethat
maybe this opiate thing needsto beinterrupted. So
wetalked at length about what would happen if she
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wer e to be off the opiates.
Q. Didyou record that you talked at length
with her?
A. Thereisa-- you mean in termsof how
many minutes| spent with her?
Q. WEéll, not necessarily how many minutes but
the fact that you feel you talked to her at length
about that issue.
A. That length.
Q. Wéll, specificaly on the visits --

HEARING EXAMINER SCRIMM: Excuse me. Just
so the court reporter -- you told about the
length and --
A. Okay. So 230 pagesworth.

HEARING EXAMINER SCRIMM: Thank you.
A. And subsequently she had been -- herel
can find out her previous medical doctor. Sothe
abdominal thing resolved, now she's having ongoing
knee pain. She'scoming -- it'sclear that she's
going to be coming to see us because of the knee
pain and now it'stime for some conversation. So
thisison 8-15 of 2011.
Q. (By Mr. Doubek) Page number?
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conversation with her about such things as where she
would get her medications, you know, whether she
could get them from other prescribers and those
types of things?
A. Right. Shetold methat shewasgoingto

come see usnow and | just said, " Well, if you're
going to do that, you can't see previous people that
you're not satisfied with." And she was happy with
that, she wasn't satisfied. So she was doctor
shopping when she cameto me. So she was not
getting the kind of relief that shefelt that she
deserved. And shewas upset, angry, and | did not
feel that that was a good thing to have persist in
terms of being ableto tolerate her pain. Themore
raw you are emotionally, thelesslikely you areto
be abletotolerate a painful stimulus. Sol could
seethat that was going to be an issue for her and
she'shad her bipolar issues, that sort of thing, so

I could tell that | was going to get involved.

Q. What kinds of things would you tell this

patient and patients in general who you were going

to treat for chronic pain in terms of where they

could get their meds, how much meds, what your plan
was going to be for them, so forth?

A. What conversation would | have with them?

13
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A. 1855, 56, 57 and onward.
Q. Soisthat when she was -- isthat the

Page 849
time when you considered she might be a patient with
chronic pain?
A. Yeah.
Q. Sowhat kind of recording do you do of
that?
A. Wdl, asl look at this, | can seethat
thereismultiple diagnoses, one new and one new
with aworkup plan, prescriptionsarewritten. A
lot iswritten in the assessment page and then alot

of diagnoses are written down, chronic pain left
knee, bipolar, insomnia, medical marijuana.

Q. Didyou have a conversation with her about

how you were going to address her long-term pain?
A. | did.

Q. Andisthat recorded there?
A. Wél, | gave her atotal of 60 of Ultram,

which isalower pain reliever than Hydrocodone, but
| gave her enough to last, for two a day it would be
amonth. Soit wasan agreement to kind of have
that happen. | diagnosed her with complex regional
pain syndrome, which iskind of a chronic pain
diagnosisthat you would see. You wouldn't seethat
in an acute pain setting.

Q. Beforeyou, or incidental to you

prescribing the Ultram, did you have any
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Q. Yes

A. Soherel amon page 872 and | say, " Scar

left patella.” Therest of the physical exam is
checked, and | write down here, " Tearful/joyful/
despondent/hopeful.” Shewent through all those
different fields of emotional projection while she
was talking with me. That indicatesto methat | --
in order to get that from somebody you have to spend
a certain amount of time opening up her emational
capacity to expressall that.

Q. You said though with regard to this

patient you didn't use awritten pain contract,

right?

A. Correct.

Q. Doyou feel you had an agreement though

with her --

A. Yeah.

Q. -- about pain?

A. Yeah.

Q. What was part and parcel of your oral

agreement with this patient?

A. Oh, well, you can't go to a bunch of

different physicians. You can't just come herefor
afew pillsand go to Dr. Skillman for more pills.
You haveto stick with one area. Pharmacy shopping
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at that time was verboten. These days everybody
is-- thereisa shortage of pain medications and
everybody isgoing to alot of different pharmacies
and the Prescription Drug Registry allows for
accommodating that. But at that timeit was, you
know, you can't go to multiple pharmacies, you can't
do any forgeries.

Q. Aretheseall conversationsthat -- is

thisthe kind of conversation you typically had with
patients like this, that is, patients who are going

to have long-term pain problems?

A. Sure. Justin the sameway that if

someoneis hypertensive I'm going to say, " Well,
here'sa problem you might have with Atenolol. It's
going to put a ceiling on your ability for your
heart rateto go up; it'sa beta blocker. Theside
effects of beta blockersareblah, blah, blah. You
might want to get off that at some point. If not,

if you tolerateit, we'll continueit. If not,

we'll adjust it," et cetera.

Q. Do you record that conversation anywhere

in your record?

23 A. No, usually I'm having the conver sation.

24 Q. Andjust asthough you were prescribing

25 the beta blocker, Atenolol, you wouldn't necessarily
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1 Q. Would you have the same conversation with
2 her asyou had with Patient Number 1?
3 A. Yeah.
4 Q. Interms of where she gets her
5 prescription, you're the only provider?
A. Right.
Q. Thosetypes of things?
A. Weéll, yeah. And, again, each prescription
that | writeisphotocopied and faxed, sothereisa
copy in thechart. Somy records-- | don't write
what prescription I'm going to write because I've
written the prescription and copied and madeit a
part of therecord.
So here she goes to Safeway with Flexeril

20 and Lortab 10/325 180, which isenough for her to
take six aday for a month.

Q. Now, as| understand, this patient

ultimately transferred her care to another doctor or
two; isthat correct?
A. Yeah.

Q. Andwetaked about it alittle bit

different, alittle bit yesterday, and | noted that

Dr. Sargent gave her 168 Hydrocodone on 4-14-12,
Dr. Ellisgave her 180 on 4-12-12 and 54
Hydromorphone on 4-12 and 180 on 5-3-12. Shewas
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write down the pros and cons of that drug or the
limitations of that drug?
A. No, no. Thepharmacistsdo that really

well and much better than | do.
Q. Let'stakealook at the next patient,

Number 2. Number 2 is--

7 A. I'mnot seeing her in thisfile.

8 Q. I'vegotit. Mark, it'sL-7.

9 A. Gotit.
10 Q. With regard to that patient, what do you
11 recall her initial presentation was?
12 A. Oh, shewascomplex. She camein, she had
13 back problems, stomach ulcers, depression, anxiety.
14 Shehad had abdominal cancer, | think she'd had a
15 gplenectomy for. Shehad had a hysterectomy, a
16 herniaoperation, gallbladder out, a gastric bypass,
17 lost 100 pounds, two back surgeries. Shewas having
18 chronic back pain with a plan to go down and see
19 Dr. Johnson in Los Angelesto have another back
20 procedure.
21 Q. So she had anumber of -- shewas
22 postsurgical many times?
23 A. Yes
24 Q. Andinalot of pain?
25 A. Yes

O o WDN P
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1 not one of your success stories; is that true?

2 A. Right. | actually did talk to her at

3 length about weaning multipletimes. Therewasa

4 period of timewhere she actually got off pain

5 medications, and it was my recollection that around

6 thetimethat thiscomplaint wasfiled she was not

7 on any medications. Maybe shewasn't seeing me, but

8 my recollection was she had gotten off any pain

9 medication at that time. Subsequent to that, like
what you're saying, she'sused alot of pain
medications, but she hasalot of pain generators.

Q. Andyou don't know whether she had other
acute situations requiring subsequent surgeries, do
you?

A. Right. It sayshereon 2047," Law
enforcement investigated."

Q. And]l seethat --

A. And aurinetoxicology screen was done on
page 2048.

Q. And| seeinthe Montana PDR that she was
under the care then of Dr. Tom Winer, who isan
oncologist. You don't know what that relates to?

A. Shetold me hehad treated her before. |
think that's what the splenectomy was about.

Q. All right. Next patient, Number 3. Do
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you have L-5?

A. Got it.

Q. Do you remember that patient's presenting,
presentation initially?

A. Thisstarts off with the assessment page,

so let me get -- it looks like she had a laceration
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oxycodone and acetaminophen.

Q. Butinterms of getting off the narcotic
pain medications, that was a success story?
A. Yes.

Q. Takealook at patient --

A. Now, for just a quick second.

on her right fifth finger. 7 Q. Go ahead.
Q. Had she had ahistory of multiple 8 MR. FANNING: Objection, nonresponsive.
9 neurosurgical procedures and orthopedic procedures? 9 HEARING EXAMINER SCRIMM: Sustained.
10 A. Yes. 10 Q. (By Mr. Doubek) Do you have anything else
11 Q. Andwhen sheinitialy presented, then did 11 you'd like to add regarding this patient?
12 you learn about those things by talking to her? 12 MR. FANNING: Objection to the form of the
13 A. Not thetimewedid the finger wound. 13 question. It's open-ended and seeks a
14 Q. Shejust had afinger laceration and you 14 narrative.
15 took care of that? 15 HEARING EXAMINER SCRIMM: Sustained.
16 A. Yeah. But on May 28th, on page 1433, the 16 A. Sol'm not to answer the question?
17 patient had back surgery on 4-1-2011, which wasl| 17 Q. (By Mr. Doubek) No. Just wait. I'll ask
18 think wassix weeks, or eight weeksprior to 18 abunch more.
19 presenting, and has back pain in her legssince. 19  Thispatient, what do you recall about
20 And it talksabout the Hydromor phonethat she'son, |20 discussionsrelative to pain management that you
21 theMorphine, Gabapentin, estrogen, Ambien, and it |21 were going to provide for this patient?
22 listsher back surgery and the fact that she's got 22 A. Andthisison Patient 3?
23 hardwarein her spine. Later on | discovered that 23 Q. Yes
24 shehad had atraumatic brain injury, that she had 24 A. Yeah. Wedl, thefact that someone has
25 signsand symptoms of fibromyalgia. She had alot 25 decreased their pain medication down to zero and
Page 857 Page 859
1 goingon. 1 substituted other modalitiesfor taking care of
2 Q. Didyou enter into any kind of awritten 2 their pain generators, that doesn't mean they're not
3 pain contract with her? 3 goingto need an opioid pain medication at some
4 A. No, shewasacutely post-op. Shewas 4 other time. She hastremendousamount of pain
5 till within the eight weeks of the previous 5 generators. Soit'satriumph and I'm proud of her
6 surgery. Soit seemed to melike shewasa 6 for thework shedid to get off those pain
7 candidatefor a bolus of some Prednisone, trying to 7 medications. |'m proud of our partnership that we
8 get her pain under control, seeif we can get her -- 8 didtogether. But what's happening right now isno
9 | wasn't even anticipating weaning her that soon 9 guarantee of what might happen two weeks from now.
10 from her surgery. And shewas still not doing well. 10 Shecould fall, have a car wreck, she could have
11 1 didn't know if thiswas going to turn into some 11 another reason and her pain generation would go
12 failed back surgery syndrome. 12 crazy again.
13 Q. At some point in time she was under your 13 Q. And | understand from her testimony
14 carefor chronic pain? 14 yesterday that she did utilize other modalities, the
15 A. Yeah. 15 natural medicine, | think physical therapy --
16 Q. And at some point in time she was able to 16 A. Yes.
17 wean off of all narcotic pain medication? 17 Q. -- and other modalities. Are those things
18 A. Yes. 18 that you recommended?
19 Q. And then | see within the past month she 19 A. Yes.
20 received ashort, asmall amount -- 20 Q. Sowhat is bringing the multidisciplinary
21 A. Like30 or something. 21 approach to these people al about?
22 Q. -- Endocet? 22 A. Wdl, | never intended to have a
23 A. Yeah. 23 multidisciplinary pain clinicand | don't. But what
24 Q. What's Endocet? 24 | dohaveisUrgent CarePlusright next to Natural
25 A. It'slikePercocet basically, soit's 25 CarePluswith a physical therapy department in the
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1 samebuilding. Sowe do havea little bit of 1 narcotic pain medication?

2 one-stop shopping. 2 A. Yeah. My interest isin peopl€e's

3 | do -- sincel've had pain myself, | 3 well-being. Thispatient isdoing well.

4 realizethat pain ismanifested in alot of 4 Q. Was he on pain medication when he first

5 different levels. Thereflex of your hand on the 5 cameto seeyou?

6 stoveand it hitsto spine, the second level would 6 A. Yes.

7 bethelevel of the brain whereyour brain says 7 Q. For what reason?

8 don't put yourself in that situation again. The 8 A. Wadll, hehad occasional painsin hisneck.

9 next step would bethelevel of the mind where your 9 Hehad numerousinjuriesto hisneck before. His
10 mind isbeing judgmental of you for being such an 10 visit with me was about a psychiatric problem and
11 idiot that you got injured in thefirst place. And 11 that pretty eclipsed the other pain issues until we
12 then thefourth level of dealing with pain iswhat's 12 got that under control. Once his psychiatric issues
13 happened at the soul level. What really happensto 13 wereunder control, then hispain issuesreared
14 apatient who ishaving pain ongoingly day to day, 14 their head.

15 not seeping, not ableto relateto their friends 15 Q. When was hefirst put on pain medication
16 and loved ones, not ableto work, not ableto 16 by you?
17 actually haveallife, like Dr. Anderson was saying. 17 A. Oh, boy. Thisisnot necessarily in
18 Q. Ismoney alimiting factor in terms of 18 order. Sol'msorry, | can't tell by looking at
19 these people being able to resort to other 19 thisstack.
20 modalities? 20 Q. Do you remember when it was approximately
21 A. Mineor theirs? 21 that you first saw him?
22 Q. Theirs. 22 A. Thesechartsareout of order. It looks
23 A. Theirs. It would be essentially alot of 23 likethey'regoing earlier as| thumb back though.
24 the--weéll, | liketo say that Dr. Roush's patients 24 Somaybe-- I'm just going to -- it lookslike 9-8
25 arethehealthiest patientsin town because they can 25 of '11.
Page 861 Page 863

1 afford to havethe expensiveurine. So, yeah, they 1 Q. Didyou get himin contact with a

2 takealot of nutritional supplements. It'skind of 2 psychiatrist?

3 hardtotell, arethey healthy because they take all 3 A. I did. Wdll, two psychiatristsasa

4 these supplementsor arethey wealthy because they 4 matter of fact.

5 takeall these supplementsand can spend all this 5 Q. And did you and the psychiatrists then

6 money? | don't know. They'rereally healthy 6 work to provide concurrent care for this fellow?

7 patients. Sol look towardsthat asa goal for some 7 A. Yeah.

8 of my patientswho aren't so healthy. 8 Q. And how doesthat work, logistically are

9  Thepraoblem isexactly what you said, that 9 you in contact with the psychiatrists?

10 theinsurance companiesdon't pay for cranial sacral |10 A. Yes.

11 therapy. They don't pay for prolotherapy on the 11 Q. Do you exchange emails or faxes or letters
12 part of Dr. Roush. They do pay for some physical 12 or doyou just get on the phone and talk?

13 therapy. They may or may not pay for chiropractic. |13 A. Mostly phone and talk.

14 They'll never pay for amassage. They wouldn't pay |14 Q. Do you record al of those conversations?
15 for ahot tub, and they won't pay for a healthy 15 A. No.

16 diet. 16 Q. Do you notethem inyour file?

17 Q. Special bed, pillows, et cetera? 17 A. Yes.

18 A. Yeah. 18 Q. All of them?

19 Q. Let'stakealook at the next patient, 19 A. No.

20 Number 4. That would be L-2. Do you have that? 20 Q. Sohow wasit that you and this patient

21 A. Yeah. 21 determined that he needed to be off the pain
22 Q. This patient testified yesterday. Would 22 medications?

23 you consider him a success -- 23 A. ltwasthepatient'sinsistencethat he
24 A. Yes. 24 get off the pain medications. Hedidn't like how he
25 Q. --intermsof weaning him off of all 25 felt on them.
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1 Q. Did that seem appropriate with you? 1 Q. (By Mr. Doubek) When thislady presented

2 A. | wasallinlinewith that. 2 toyou, shetestified yesterday that she had like

3 Q. Andisthat sort of your standard 3 six gynecological surgeries and then she had

4 approach, that you don't want these people on pain 4 pulmonary embolus?

5 medications indefinitely? 5 A. Yeah.

6 A. Yeah. Areyou kidding me? 350 peopledie 6 Q. Ispulmonary embolusin your experience

7 ayear in Montana from prescription drug overdose. 7 supposed to be apainful event?

8 I'm against that. 8 A. Pretty much.

9 Q. So how did you go about the weaning 9 Q. And, of course, thesix GYN surgeries. So
10 processin order to enable this fellow to be off of 10 shewas on pain medications for those conditions?
11 the pain meds? 11 A. Yes.
12 A. Wéll, thiswas complicated. He had all 12 Q. Wereyou able to wean her off of the pain
13 this| think neck-generated headache, so | think the 13 medications?
14 pain generator wasin hisneck. Hehad alot of 14 A. Yes.
15 degenerative changesin hisneck. Hewasn't 15 Q. And for what period of time?
16 interested in asurgical procedure. Wedidn't 16 A. Weéll, shewasreally only -- she wasn't
17 really work that up any further. But what he was 17 really in chronic pain, she had a stacked-up series
18 interested in was an improvement of his headaches. 18 of acutepains. So each surgical procedure she'd
19 | did prescribe medical marijuanafor him. 19 have she'd tend to have some pain post-oper ative to
20 | also had him go and see Dr. Roush. Heactually 20 that, her surgeon would prescribe enough that he
21 did, regretfully, have a chiropractic adjustment, in 21 thought it was appropriate. She had more
22 gpiteof hisanxiety about it, and | was standing by 22 discomfort. 1'd work it up and sometimes|'d find
23 holding his hand when he had the adjustment. 23 something, sometimes| wouldn't. Then shewould be
24 Q. It didn't do him any good? 24 back to her surgeon for another procedure. Sothat
25 A. ltdidn't do him any good. 25 kind of went on and on.
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1 Q. Itdid him some bad possibly? 1 And then she had the pulmonary embolism,

2 A. It did him somebad. So hewaswillingto 2 and oncethat wasresolved and she was off the

3 try stuff | suggested. Heultimately went to 3 Warfarin, | never saw her for pain after that.

4 Dr. Roush and he had an injection procedure called 4 Q. Widll, according to Exhibit M, whichis

5 prolotherapy. Thetheory of prolotherapy isyou 5 your copies of the PDR, you last prescribed

6 inject anirritant, it becomesits own pain 6 Hydrocodone 10 on 3-11-13 and there isn't another

7 generator. Thebody'sfive-way anti-inflammatory 7 prescription for Hydrocodone until 10-29-13, so a

8 cascadekicksin and the ligaments actually tighten 8 period of seven months.

9 up. It would bethe opposite of a steroid 9 A. Okay.
10 injection, in other words. And thereisalot of 10 Q. And you don't know why she was on
11 pain generated by that inflammatory injection. 11 Hydrocodone after she was off of it in the spring
12 And then oncethat pain createsan 12 of --
13 anti-inflammatory responsein tightening up the 13 A. Did | prescribeit the seven monthslater?
14 ligaments, they're better. He performed exactly 14 Q. No. A different doctor. So asfar asyou
15 likethat. Hehated theinjections. 15 were concerned, you were able to successfully wean
16 Q. But, inany event, you were able to get 16 her from the pain medication?
17 him off the pain medications? 17 A. Oh, yeah.
18 A. Yeah. It'sgreat. He'spleased. 18 Q. And thisisa patient who obtained in many
19 Q. Patient Number 5isL-1. 19 instances early refills on her Hydrocodone?
20 A. Shehasher own binder. 20 A. Oh,yeah. | wouldn't call an early refill
21 Q. Yeah. 21 on someonewho is having acute pain. Unlessif |
22 A. That'spretty cool. 22 come back to your room whileyou're having a kidney
23 HEARING EXAMINER SCRIMM: Arewegoingto |23 stoneand | giveyou more morphine, that'san early
24 have asession -- Never mind. 24 refill. Essentially we have to give enough pain
25 MR. DOUBEK: Timeisaproblem. 25 medication to get thepain relieved. Thereisno
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early refill when you're dealing with acute pain.

Q. So by that you mean the prescription

wasn't enough to do the job?

A. Yeah. Thepainisnot being relieved.

She had a period of timewhere shetook -- | think
the month she actually had the pulmonary embolism --
it wasa month'sworth of prescription. | think it
was January. But, at any rate, during that month
shewasrecovering from your pelvic surgery, she had
her pulmonary embolism, and she used up maybe 120
Hydrocodone and she was not getting pain relief and
she got Percocet. So she got Percocet and
Hydrocodonein the same month. But it wasn't some
tragic event, it was attempting to get her pain

under control. It wasall acute pain.

Q. Would you talk to the patient when she

asked for an early refill?

A. Yeah.

Q. Would you make arecordation in the

records about that sort of thing?

A. Uh-huh.

Q. Didyou record why it was she got an early

refill?

A. Thiswould bedifferent stuff, different

day.
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you with what kind of problem?
A. It lookslike he needed help with his

pain.

Q. And according to the records of the PDR,

it looks like the last prescription of Hydrocodone

was 4-16-13, so --
A. And heonly saw me a few times, yeah.

Q. Yes, he had been under the care of

Dr. Weinert, who prescribed him as much or more than
10 you, and then he was under the care of Dr. Ellis,
11 who prescribed Suboxone?
12 A. Uh-huh.
13 Q. And aso under the care of Dr. Will

14 Schneider, who prescribed more Hydrocodone.

15 A. (Nodshead.)

16 Q. Did he present to you with achronic pain

17 or acute pain?

18 A. Hesaid hehad pain in hislow back and

19 also, what Susan wr ote was the main reason he was
20 herewasfor medication refill. Hewaslifting and
21 pushing on heavy objects. Soit was multifactorial.
22 Hehad low back pain, shoulder pain, neuropathy,
23 high blood pressur e, hypothyroidism, anxiety, five
24 previouskneesurgerieson theright, two previous
25 kneesurgerieson the left, two previous shoulder
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Q. What do you mean?
A. Wdl, it'snot the sameas SSDD. Thisis

an acuteworkup here. So she'sgot painin her
pelvic, pain in her abdomen, pain in her chest, and
crying and upset and worried and having several
life-threatening events such as hemorrhagesin her
abdomen and blood clotsin her lungs. Soavery
anxious lady who's having a lot of pain.
Q. So by the volume of her records, you knew

what was going on and causing the pain?
A. | think so, but I also knew that 1'd

better listen to her because every time she has
something, she has something. Shewassick every
time she said shewas sick.

Including PE?

Right.

Which islife-threatening.

Yes.

The next patient isL-3.

Got it.
MR. FANNING: Mr. Doubek, isthat number

6?

MR. DOUBEK: Itis. Waitaminute. L-3

is Patient Number 6. Right, Mike.
Q. (By Mr. Doubek) This patient presented to
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surgeriesand recurrent shoulder pain requiring --
he waslooking forward to a third one -- a hernia
and sinussurgery. So alot of meds, Gabapentin,
Cymbalta, et cetera, et cetera.

Q. And then I'm just going to cover the next

three patients pretty quickly. Number 7 isin L-8.

For what reason was this patient given narcotic pain
medication?

A. Oh, thispatient had a surgical procedure

on hisback. Well, thefirst time he saw uswas for
pneumonia or something like that. But hehad a
surgical procedure at the spinal, Laser Spinal
Institute in Pittsburgh, had a microdiscectomy,
really was pleased with it, did really well, until
pretty soon, like maybe six weeks after surgery, he
herniated a disc aboveit. Hewasin alot of
financial difficulty. It turned out that that
surgery, though it had been promised to be paid for
and it wasn't. Hewent bankrupt over it and hewas
inalot of trouble.

Q. So you prescribed pain medication for that

22 condition?

23 A. Yes, for hisback pain.

24 Q. And then at some point in time this past

25 summer he was receiving no further pain medication
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1 fromyou; isthat true? 1 diseaseand | think she'sstable.

2 A. | think December of 2013 was hislast 2 Q. Atsome pointintime you stopped giving

3 prescription from me. 3 her fentanyl. Was sheintolerant to that?

4 Q. | seeoneinthePDR for 7-17-14 for 60 4 A. Correct.

5 Hydrocodone and then nothing from you after that. 5 Q. How do you know that?

6 A. Yeah. Hemust have comein because of an 6 A. Shedidn't likeit. It didn't relieve her

7 acuteflare. 7 pain and sheféelt that it was not lasting the three

8 Q. And he got seven from somebody else that 8 days, and | was not comfortable giving her higher

9 next week but none after that according to the PDR 9 dosesof fentanyl in order to have her last longer.
10 asof thismonth? 10 Q. Thelast patient, Number 9, is --
11 A. Yeah. 11 A. Gaotit.
12 Q. Success story in terms of -- 12 Q. Thisisalady who had an implantable pain
13 A. | would say success. You'd haveto ask 13 pump acouple of times actualy, the last time it
14 him. 14 wasremoved for bad wiring. Why did she present to
15 Q. Patient Number 8isL-9. For what reason 15 you for pain management, or attention for her pain?
16 did this patient present to you for pain care? 16 A. Itlookslikeit was 11-12 of 2010. Her
17 A. Sheinitially had aurinary tract 17 provider isnolonger availableand | no longer
18 infection. But it turnsout that she ultimately 18 recall who that was.
19 started coming to see us because her 19 Q. John Stevens, died in a plane wreck.
20 gastroenterologist would refuseto treat her pain. 20 A. Soreflex sympathetic dystrophy, spinal
21 Shehad, I think, ulcerative colitis, and she went 21 cord stimulator, depression, ulcers. Shewason
22 from aHelena gastroenterologist -- sorry, Crohn's 22 Percocet four a day, Cymbalta, the spinal cord
23 disease -- a Helena gastroenterologist to a series 23 dtimulator that had stopped functioning, Clonazepam,
24 of gastroenterologistsin Missoula. And then the 24 Ambien, Flexeril. Complicated.
25 noteheresays, "Dr. Leerefusestoseeher.” She 25 Q. And this patient remains on pain
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1 wasgoingtoDr.Morrisin Missoula, heretired and 1 medication?

2 moved on. Sheended up seeing Dr. Cortesein Butte. 2 A. Shedoes. She'shbeen off very briefly,

3 None of these gastr oenter ologists wer e comfortable 3 but never morethan a month free of pain meds.

4 giving her ongoing opioidsfor her pain. Shewasa 4 Q. But she'sbeen on for anumber of

5 tough case. 5 maladies?

6 Q. Anditlookslike after you -- your last 6 A. Right.

7 prescription was on 5-12 of thisyear? 7 Q. Doctor, do you occasionally have patients

8 A. Yeah. | told her that -- essentially that 8 who are going to be on pain medications of some type

9 waswhen my hearing was scheduled for June. | said, | 9 or another indefinitely?
10 "HerecomesJune 23rd. You better wean slow or wean (10 A. Wadll, | never said that tothem. Only
11 fast. If | lose my prescription privileges, it's 11 timewill tell about that. But what | do
12 going to be uncomfortableto you and then she 12 distinguish with patientsisthat painisa-- pain
13 decided to move on. 13 will take you out of the present and put you either
14 Q. And this other practitioner, according to 14 inyour past worrying about it or into your future
15 therecords, has prescribed the same amount of 15 worrying about what your futureisgoing to have.
16 Hydrocodone that you did? 16 Sowhat | say repeatedly to patientsisdon't think
17 A. Right. Soissheafailure? Isthat what 17 that you're going to always havethat pain, you're
18 you'reasking me? 18 just looking through thefilter of pain right now.
19 Q. Sure. 19 And it wouldn't let you consider the option of not
20 A. Okay. No. She'sbeen maintained somewhat 20 having pain. Sol never say to somebody, yeah,
21 functional. She'spretty much disabled by her 21 you'renot going to be on them indefinitely.
22 Crohn'sdisease. | wasnot ableto get her off any 22 | inherited alot of these patients. |
23 opiates. She'salso not increased her opiates. 23 don't start people on pain medications. | consider
24 She'shad specialists from out of town to manageher |24 my job to beto get people off medications. Asan
25 therapy. She'son Humira now for her Crohn's 25 ER docfor 30years, | couldn't deal with any of
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1 thesepatients. | had to say, you know, " If you're 1 ever did. Sol'm not particularly overwhelmed by
2 inchronic pain, go seeyour doctor. An emergency 2 theprocess of giving high doses of pain medications
3 onyour partisnot necessarily an emergency on my 3 topeoplewho might need them. |'ve seen people
4 part." And, yet, now | don't know wherethese 4 have pain generatorsthat arevery, very powerful.
5 patientscould go. When they cometo meand if | 5 | also give other patients other medicationsin the
6 don't take care of them, who will? 6 ERthat arelife-threateningif | couldn't control
7 Q. Doyou fed that with respect to any of 7 their airway such as Succinylcholine or Etomidate,
8 these patients, any of these 21 or 22 or these 9 8 all kinds of heavy-duty medications. So I'm not
9 patients or anybody else that you have you've ever 9 afraid of the medication profile themselves.
10 overprescribed narcotics? 10 Q. Doctor, are you aware of any standard of
11 A. No. 11 care applicable to your practice that requires you
12 Q. What about your recordkeeping, do you feel 12 have awritten pain contract with patients such as
13 that it satisfies standard of care? 13 these?
14 A. Yes 14 A. No. In fact, these patients, alot of
15 Q. Why isthat? 15 these patients were negatively affected by a pain
16 A. Every patient comesin, every patient gets 16 contract.
17 an exam, every patient getsastory to tell, every 17 Q. And have you reviewed the medical
18 patient has an assessment made and every patient 18 literature to determine whether there is any
19 that getsaprescription, their prescription is 19 difference between the management of a pain patient
20 recorded. Thereisalot of notesthat | take that 20 who has awritten contract versus one who does not
21 | hand tothe patientsto go homewith. | spend a 21 have awritten contract?
22 great deal of timewith certain patientsat certain 22 A. Wél, I think thereislots of
23 times. 23 recommendations about having written contracts. My
24 | used todothisinthe ER but I could 24 goal isnever to be carrying a patient long term.
25 only doit at 3:00 in themorning. Sol kind of 25 My goal has always been weaning them. So apain
Page 877 Page 879
1 enjoy taking on a challenging patient from timeto 1 contract never made any senseto mefrom the
2 time, particularly a patient who can't get care 2 standpoint of the Patients 3, 4, 7, 8, that have
3 anywhereelse. | served inIndia, | servedinthe 3 been successfully weaned, therefore, making a pain
4 West Indies. I'minterested in serving the 4 contract made no senseto me.
5 underserved, and thisisa patient population that's 5  Asfar astheonesthat stayed, on -- it
6 highly underserved all of a sudden. 6 wasalwaysmy goal to get Patient Number 8 off of
7 Q. Doyouknow why that is? 7 those medicationsfor her Crohn'sdisease. So --
8 A. It'scompletely mysteriousto me. My 8 MR. FANNING: Objection. | believe the
9 theory isthat -- and thisis going to sound really 9 question wasisthere any standard of care
10 cynical -- pain isthefifth vital sign was 10 about awritten pain contract and now we've got
11 supported by an organization called the American 11 aseriesof narratives that are unbridled.
12 Pain Society. The American Pain Society was 12 MR. DOUBEK: He's describing the basis for
13 supported 85 percent of their finances by Perrigo 13 that.
14 Pharma, and they've produced some of those 14 MR. FANNING: That'sayesor no.
15 medicationsthat have been used for thelast 14 15 MR. DOUBEK: No, it isn't.
16 years. Soalot of pressureon doctors. And asan 16 THEWITNESS: So bridled --
17 emergency physician, | was assessed by a survey 17 HEARING EXAMINER SCRIMM: Hold on. Will
18 called Press Ganey on how well did | treat patients 18 you read the question?
19 pain. And | wasvery serious about treating acute 19 (Previous question read.)
20 painwhen | wasin the ER. In fact, | would have 20 HEARING EXAMINER SCRIMM: | think the
21 nursesbalk from timeto time about how much pain |21 question has been answered. Thank you.
22 medication | wanted to give. And | think the 22 MR. DOUBEK: Thank you.
23 definition of how much pain medicine you need to 23 Q. (By Mr. Doubek) What do you doin lieu of
24 giveisgiveit until it'senough. AndintheER 24 having awritten pain contract with your patients?
25 you can giveit until they stop breathing and nobody |25 A. When I'm finished with my patient, at the
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1 end of my examination with them | say, "I will stand 1 HEARING EXAMINER SCRIMM: Anything else,
2 by you until thisproblem isresolved." 2 Mr. Doubek?
3 Q. Istrust an important thing, do you, in 3 MR. DOUBEK: No. Thanks. | apologize. |
4 your belief, asto caring for these kinds of 4 should have asked you that.
5 patients? 5 HEARING EXAMINER SCRIMM: Mr. Fanning, are
6 A. Yes 6 Yyou going to use your Exhibits 1 through 9 or
7 MR. DOUBEK: | have no other questions. 7 areyou going to use --
8 HEARING EXAMINER SCRIMM: Why don't we 8  MR. FANNING: If anything, it will bemy 1
9 take abreak for ten minutes. 9 through 9.
10 (Break taken.) 10
11 HEARING EXAMINER SCRIMM: Werebackon |11 ~ CROSS-EXAMINATION OF DR. MARK IBSEN
12 therecord after a short afternoon recess. | 12 BY MR. FANNING:
13 believe Mr. Fanning has some questions for 13 Q. Good afternoon, Dr. Ibsen.
14 Dr. Ibsen. 14 A. Good afternoon.
15 MR. DOUBEK: Oneloose end. Did | offer 15 Q. Inyour direct examination with Mr.
16 and did you admit Exhibit D? 16 Doubek, you talked about the discussion that you had
17 HEARING EXAMINER SCRIMM: That doesnot |17 last June with the pharmacist, Mr. Gardipee, and you
18 sound familiar to me. 18 referenced boundaries that he set. Do you recall
19 MR. DOUBEK: Thiswas a packet of 19 that?
20 documentsthat | had sent to the Board which 20 A. Yes.
21 included the affidavit of FR. | thought | did. 21 Q. But, infact, it was not boundaries he
22 MR. FANNING: If you did, it would have 22 set, it was boundaries that you had crowed about in
23 been over my objection. But | don't recall 23 the newspaper, correct?
24 that being offered because we had that 24 A. Crowed about?
25 gentleman here and hetestified and there is no 25 Q. You had been interviewed extensively in
Page 881 Page 883
1 objection for hearsay. 1 the newspaper about your success in weaning,
2 MR. DOUBEK: My question was did | offer 2 correct?
3 Exhibit D. 3 A. I don't recall everythingin that article.
4 HEARING EXAMINER SCRIMM: | believe you 4 Q. Did you contact the newspaper and invite
5 didand | believeit was admitted. That was 5 them to interview you?
6 theletter, your response to the Board? 6 A. Yes.
7 MR. DOUBEK: Yes. A weas. 7 Q. Andyoudon'trecal thegist of it?
8 MR. FANNING: Actualy, | thought that was 8 A. Yeah, thegist of itisthat painisabig
9 Exhibit A and that's the one | objected to and 9 challenge.
10 you said that it could be admitted provided 10 Q. Do yourecal Mr. Gardipee's testimony
11 that it wasn't offered for the truth of the 11 that he read the paper, you claimed to be weaning
12 matter asserted. 12 and he was holding you to account?
13 MR. DOUBEK: For the -- 13 A. Yeah, hemay have said that.
14 HEARING EXAMINER SCRIMM: That'scorrect. |14 Q. Soitwasactualy your boundariesthat he
15 So D was not offered. 15 was holding you to; isn't that right?
16 MR. DOUBEK: So | would offer it for the 16 A. No.
17 same purpose. 17 Q. Youindicated in that meeting that the DEA
18 MR. FANNING: And | object becauseit's 18 just refused to tell you how to treat your patients;
19 nothing but hearsay. That witness was here, 19 isthat right?
20 didtestify, and thereis no reason to 20 A. No, that'snot what | said.
21 substitute hearsay for live testimony. 21 Q. Okay, what did you say?
22 HEARING EXAMINER SCRIMM: WehaveFR's |22 A. | said the DEA said we're not physicians
23 testimony, so D is not admitted. 23 and we can't give you direction about how to care
24 MR. DOUBEK: All right. That'sfine. I'd 24 for your patients.
25 offerit. 25 Q. Wasthere ever an instance where the DEA
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1 saidthisindividua isdiverting, don't prescribe
2 tohim?
3 A. Not theDEA.
4 Q. Who? What would be the Missouri River
5 Drug Task Force?
6 A. Yes
7 Q. That would be Shane Hiett?
8 A. Yes
9 Q. That would betheindividual you said you
10 worked cooperatively with?
11 A. Yes.
12 Q. Anddid you follow his advice?
13 A. Yes.
14 Q. Areyou still prescribing to the patient
15 that we're calling Exhibit 29-21?
16 A. | don't know.
17 Q. And| know that's abit of an oblique
18 question. So do you recognize that individual ?
19 A. Oh, I do.
20 Q. Andwereyou ever counseled by Shane Hiett
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you both to kind of scale back alittle bit now

before it gets further down the road. Thank

you.
THE WITNESS: What kind of guidance would

you give me?
HEARING EXAMINER SCRIMM: Well...
MR. DOUBEK: Becool.
HEARING EXAMINER SCRIMM: Be cool.
THE WITNESS: All right. Will do.
HEARING EXAMINER SCRIMM: And Mr. Fanning

aswell.
THE WITNESS: Great.

Q. (By Mr. Fanning) Regarding the

Dr. Christensen patients that you said came to you

on 30 milligram oxycodone, you made aremark that |

noted, "It was enough of adrug to put acity to

sleep.” Do you recall that?

A. | did say that.

Q. And you suggested that it was probably

because they were habituated, that they could

21 to discontinue because he was suspected of being a 21 tolerate that level of pain, isthat correct, or
22 drug seeker? 22 that level of dosage?
23 A. Shaneand | had some conversations and at 23 A. Yes
24 onepoint hedid say | should not prescribe for that 24 Q. But--
25 patient. 25 A. | wasabletoreview themin the
Page 885 Page 887
1 Q. Sohedid give you specifics about real 1 Prescription Drug Registry, which isa great tool.
2 threats, didn't he? 2 Q. Butthereisalso another possibility that
3 A. Yes 3 would account for those large quantities and that
4 Q. But-- 4 wasthat they were diverting them. That's possible,
5 A. Doyou know about therest of my 5 isn'tit?
6 conversation with Shane Hiett? 6 A. Yes.
7 Q. Didyou continue to prescribe to that 7 Q. Regarding the discussion that you had with
8 individual? 8 Jeremy Otteson that led to the complaint that you
9 A. No, actually what I did is| had a 9 filed. You know what I'm talking about, right?
10 continued conver sation with Shane Hiett and | told 10 A. Yes.
11 Shaneabout the circumstances of theindividual, the |11 Q. Didyou say that you could admit now that
12 additional confounding circumstancesthat he has, 12 maybe the communication wasn't ideal ?
13 and Shaneand | cameto an agreement that | would 13 A. Correct.
14 continueto prescribeto him. 14 Q. And didyou also say that part of it was
15 Q. Inother words, you did? That's ayes? 15 because you were possibly defensive because it
16 MR. DOUBEK: Objection, it's responsive to 16 seemed as though that was an attack on your skill as
17 your question. 17 aphysician?
18 Q. (By Mr. Fanning) My question specifically 18 A. Yes.
19 was, did you continue to prescribe to that 19 Q. But had you just told Jeremy Otteson that
20 individual? And that would be easily answered -- 20 thisperson was aregular patient and this was not
21 A. Yes 21 for atoothache but for fibromyalgia, much of this
22 Q. Very good. 22 could have been avoided, couldn't it?
23  HEARING EXAMINER SCRIMM: Okay. 23 A. No. Hewastold that.
24 Gentlemen, | know that this a tense situation, 24 Q. Isitinyour judgment a weaning success
25 but | can seetension rising and | would ask 25 if that patient goes to another provider and
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continues opioid medication through that person?
A. 1 don't judge my successes with patients
on what they do with another provider.
Q. Okay. Isitfairto say, Dr. Ibsen, that
you kind of get your back up alittle bit when
you're challenged?

MR. DOUBEK: Objection, irrelevant,
immaterial.

HEARING EXAMINER SCRIMM: Overruled.
Q. (By Mr. Fanning) Do you know what | mean?
A. No.
Q. Do you get defensive when you're
challenged?
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14 MR. DOUBEK : Objection, vague.
15  HEARING EXAMINER SCRIMM: Can you
16 rephrase, Mr. Fanning?

17
18
19
20
21

MR. FANNING: Okay.
Q. (By Mr. Fanning) Do you feel asthough
when you're confronted with the sort of conflicts
that we al have to deal with as grownups and
professionals that you manage those professionally
22 and appropriately --
23 A. Yep.
24 Q. Okay. Butisn'tittruethat everybody
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until she was fired?

A. That'snot true.

Q. Thewomen from the Western Montana Mental
Health Center testified. Y ou recal that, right?

A. Yes

Q. Andthat al had to do with that patient
who went to Hays-Morris House in crisis and you
offered her your narcotic, correct?

A. No.

Q. What happened?

A. | offered her my Percocet.

Q. Thank you. But they refused to give that
to the patient as you directed?

A. Therewasan initial agreement that they
would and, yes, then they didn't.

Q. And you were very unhappy about that,
weren't you?

A. | don't recall how unhappy | was. | was
unhappy. I'm not sure about very.

Q. But did you call one of those women on her
private time and tell her to bring your fucking meds
back?

A. No.

Q. Doyou recall the testimony that they

25 who has testified here in this proceeding that 25 derted you that if you continued to harass the
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1 challenged you suffered some form of counterattack 1 staff that they would have you arrested should you
2 orretaiation? 2 appear?
3 A. No. 3 A. No.
4 Q. Allright. Let'sgo through them. 4 Q. Didyou threaten to --
5 A. Okay. 5 A. They weregoingtoarrest mein some
6 Q. Sarah Damm. She was the one person at 6 future?
7 your office with the courage to challenge you about 7 Q. If you appeared at their clinic, they
8 your prescribing practice. 8 advised you you would be arrested?
9 MR. DOUBEK: Objection to the testimony by 9 A. Fair enough. They can say anything they
10 counsel characterizing her as having the 10 want.
11 courage. Shewasfired. 11 Q. Didyou threaten to file acomplaint
12 Q. (By Mr. Fanning) Did Sarah Damm challenge 12 against Western Montana Mental Health and Ms. Dunks
13 you about your prescribing practices? 13 for refusing to give those medications as you
14 A. Yes. 14 thought they should be given?
15 Q. And since that she's been maligned at this 15 A. No.
16 hearing, hasn't she? 16 Q. Soall of that testimony that they offered
17 A. Did | malign her? 17 wasfalse?
18 Q. | didn't ask you that. Has she been 18 A. No. | wasgoingto filea complaint

19 maligned at this hearing?

20 A. | don't know.

21 Q. Did you hear your counsel give his opening
22 saying that she was a poor employee?

23 A. Wéll, that was a fact.

24 Q. Didyou look at her records that suggested

25 that she had no disciplinary write-ups of any kind

19
20
21
22
23
24
25

against the Western Montana clinic and the
Hays-Morris House for admitting a patient who was
suicidal because of their pain and refusing to give
them pain medication, admitting a patient to a
facility where they had no capability of taking care
of the medical needs of that patient and essentially
fraudulently projecting that they could actually
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carefor that patient.
Q. Jeremy Otteson refused to give or issue
the prescription that you provided for one of those
patients, right?
A. I'msorry. I'm confused.
Q. Okay. Jeremy Otteson isthe Walgreens
pharmacist who testified.
8 A. Yes
9 Q. And he declined to give the full
10 prescription for a certain patient that you wrote?
11 A. Correct.
12 Q. And that made you very unhappy, didn't it?
13 A. Wdl, it actually made the patient very
14 unhappy. Shewastheonein tears.
15 Q. But then you retaliated against
16 Mr. Otteson by filing a complaint with the Board of
17 Pharmacy.
18 A. Sodoyou think that filing a complaint
19 against aboardisaretaliation?
20 HEARING EXAMINER SCRIMM: I'm sorry, Sir.
21 Mr. Fanning is asking you questions at this
22 time. If your counsel wantsto ask you
23 questionsin response to his, he certainly will
24 beableto do that.
25 A. Weéll, I'm not going to characterizeit as
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false?
A. Agent Addistalked to me about not talking

to the DEA agents any further without my attor ney
present. Hedid call me about that.

Q. Your attorney or their attorney?
A. My attorney.

Q. All right.
A. They said therewas an active

investigation with the Deputy U.S. Attorney of the
State of Montana and that there was no longer, no
longer could they talk to me without my attor ney
present.

Q. Infact, it's probably fair to say that

you were unhappy with the fact that you were being
prosecuted by the Board of Medical Examiners?

A. No.

Q. Doyou think that me asanindividual is

treating you unfairly?

A. Yes

Q. Infact, you've written extensively about

that in your Facebook posts, haven't you?

A. | would say that's probably 1 percent of
what's on my Facebook.

Q. Wéll, it'sthe 1 percent though let's talk

about now. Do you fedl asthough there is some sort

Page 893

retaliation.
Q. (By Mr. Fanning) But you did filea
complaint against Mr. Otteson?
A. | reported him to the Board of Phar macy
for refusing to fill alegitimate prescription for a
patient.
Q. Agent Tusstried to work with you for a
8 number of months, didn't she?
9 A. | don't know what Agent Tusstried to do.
10 Q. Waéll, we know that she stopped by your
11 clinic on anumber of occasions.
12 A. Yeah. You sent her.
13 Q. Weknow that you met with her and
14 Mr. Gardipee.
15 A. Yes.
16 Q. Andwe know that there were a number of
17 telephone calls between her office and yours and her
18 and your office manager.
19 A. Yes.
20 Q. Then this past summer when you became
21 frustrated with her, you threatened her aswell,
22 didn't you?
23 A. No.
24 Q. S0 her testimony that you were no longer
25 welcometo call and discuss issues with her, that's
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of conspiracy against you?

A. No.

Q. Didyouwritethat, "l smell arat. Get
ready for conflict"?

A. 1 don't know.

Q. Ifitwasin the Facebook, would you agree
that that was so?

A. | don't know. If | saw my Facebook page
and could confirm it, | probably would.

Q. Didyou say that you won't stand for
bullying?

A. | think | might have.

Q. Morethan once?

A. Okay.

Q. That'snot an answer. Please, did you say
that more than once in your Facebook?

A. Okay.

Q. One moretime. On more than one occasion
did you allege that the Board of Medical Examiners
or me as an individual was bullying you?

A. I'mnot sureif it'smorethan one
occasion. |'d havetolook and see. If you could
show metheactual Facebook entries, | would
actually affirm that. But not looking at them
currently, I can't say oneway or theother. 1'd
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1 sayit'spretty likely I might have doneit once. 1 HEARING EXAMINER SCRIMM: At this point
2 If it'smorethan once, | would haveto actually 2 the question is not about the document, it's
3 look at thefactsand then attest to whether it was 3 about the Facebook page. And the doctor has
4 threeor fiveor morethan one. 4 that and can seeit, so | think your client
5 Q. Itcould bethough? It could be? 5 opened the door on this.
6 A. It could be. 6 MR. DOUBEK: Wedll, he was asked the
7 MR. DOUBEK: Objection, it's been asked 7 question though and he's trying to answer the
8 and answered. 8 question.
9  HEARING EXAMINER SCRIMM: Sustained. 9 Q. (By Mr. Fanning) Dr. Ibsen, | think it
10 Q. (By Mr. Fanning) Did you indicate that 10 might beto your right. Isthat it? You can keep
11 you were going to do something to make this process 11 it, sir. Turnto page or, excuse me, Exhibit 21,
12 ugly? 12 please. Now, turn to page 869 within that.
13 A. No. 13 MR. DOUBEK: May | have a continuing
14 Q. You never said that? 14 objection about Facebook -- it is certainly
15 A. No. Theprocessispretty ugly already 15 likely that the doctor is upset that he's being
16 S0, no. 16 hauled into a procedure like this. | don't
17 Q. Let me quote something to you and see if 17 think that's abnormal for anyone and, thus,
18 you remember writing this. 18 asking him about his level of upsetnessis
19 MR. DOUBEK: Y our Honor, this has nothing 19 irrelevant and immaterial.
20 todo with any of theissuesin this case, and 20 HEARING EXAMINER SCRIMM: You can have a
21 | would object to this line of questioning. 21 continuing objection.
22 MR. FANNING: It has everything to do with 22 MR. DOUBEK: That'swhat | want. Thank
23 credibility and has everything to do with 23 you.
24 whether or not the facts that are recorded in 24 Q. (By Mr. Fanning) Areyou on page 689?
25 Exhibits 22 and 23 have resurfaced and we need 25 A. Yeah. It saysBOME.
Page 897 Page 899
1 toaddressthem. 1 Q. Right. Below that.
2 MR. DOUBEK: No. There has been no link 2 A. "Met with attorney. Told him totell BOME
3 by any witness at this point, and | would 3 toF off. Helistened. Told him we have gone over
4 object to further questions in this regard. 4 all thiscrap monthsago. 17 monthsago. Then they
5 Mr. Ramirez did not testify about this sort of 5 told usget expert testimony and we will close the
6 thinginany way, shape, or form. 6 case. Vacated, vamoosg, et cetera. Don't worry has
7 MR. FANNING: And the reason for that was 7 been repeated more than what, meworry now that the
8 to protect your client, but it isin the 8 Montana Board of Medical Examinersand their
9 record. 9 attorneyshavelied, stalled and otherwise bullied
10 HEARING EXAMINER SCRIMM: Canyoureadthe |10 me, they are now changing courseto pursueafull
11 question back? 11 hearing. Wéll, okay. They will not get meto
12 (Previous question read.) 12 repeat answersto ridiculous, repetitive questions
13 HEARING EXAMINER SCRIMM: The objectionis |13 designed only to have metrip up. If told to show
14 overruled. 14 up, | will. Then they will hear me. | took an
15 Q. (By Mr. Fanning) Inyour Facebook posts, 15 oath. | sworeby Asciepius, not by the BOME and
16 1'm going to quote something -- 16 their tactics."
17 A. Doyou mind if | actually take alook at 17 Q. Dr. Ibsen, that'sal | want. But if you
18 my Facebook posts, or can | actually look at what 18 want to keep reading, you're welcome to.
19 you'rereading? 19 A. Okay.
20 Q. Youknow what, | think that's a capital 20 MR. DOUBEK: Daoctor, just -- thisis
21 idea. | believeit's Exhibit 21. Itis. 21 garbage. Just answer the questions.
22 MR. DOUBEK: Y our Honor, we have objected 22 Q. (By Mr. Fanning) So you didn't think
23 tothisand | believe you sustained our 23 anything of the discovery, right? Y ou thought that
24 objection and, thus, questions about this 24 was something that was frivolous or just an

N
ol

irrelevant document should be sustained.

25

imposition that was designed to impose upon you for

LESOFSKI COURT REPORTING, INC., 406-443-2010

(64) Pages 896 - 899



Inthe Matter of the Proposed Discipline of
Mark Ibsen, M.D.

Transcript of Contested Case Hearing - Vol. V
December 04, 2014

Page 900

Page 902

1 noreason? 1 Q. Sodoyou think the Board of Medica
2 MR. DOUBEK : Objection, argumentative. 2 Examinersis acting outside of its bounds or that |
3 MR. FANNING: That's aquestion. 3 amindividualy?
4 MR. DOUBEK: It's argumentative. 4 A. Yes.
5 HEARING EXAMINER SCRIMM: Overruled. 5 Q. Allright. Sowhat did you resolveto do
6 Q. (By Mr. Fanning) You said that you 6 about that?
7 weren't going to answer ridiculous questions 7 A. What did | resolveto do about that?
8 designed to trip you up, right? You read that? 8 Q. Right. You said that you weren't going to
9 A. Let merefer back tothat page. " They 9 stand by and be bullied. What were you going to do?
10 will not get meto repeat answersto ridiculous 10 A. It seemed to methat the process was quite
11 repetitive questions designed only to have metrip 11 secretive and that having discussed the situation
12 up." 12 with my attorney on numerous occasions, having
13 Q. Soyou didn't think much of the discovery 13 responded to requests by the Board of Medicine
14 process, did you? 14 attorney numeroustimesto both open up my clinic,
15 A. What does discovery process mean? 15 bringinthe SAMHSA document, take different
16 Q. Wadll, if you turn the page on 870, you've 16 courses, jump through several hoops, it seemsto me
17 got photographs of the discovery that | sent to you. 17 liketherewere several agreementsthat werein
18 Doesthat refresh your recollection? 18 placethat if wejust get thesethings done, we can
19 A. | can't read those photographs. 19 get thisthingresolved. And the morewedid, the
20 Q. No. But that'swhat I'm talking about. 20 moreit didn't get resolved.
21 Those were questions that | offered you designed to 21  Soit becameclear to methat this process
22 elicit what this case was about. 22 was going somewherewith nointerest in any
23 A. Right. 23 resolution based on the behavior of the attorney for
24 Q. And it was your determination that that 24 theBoard of Medicine. | don't have anything
25 wasn't something you were willing to participate in? 25 against theBoard, | don't think they've heard about
Page 901 Page 903
1 A. Thesewerethe same questionsthat were 1 any of this. My problem iswith you. And you've
2 presented tomein theoriginal complaint from Sarah | 2 talked to my attorney numeroustimes and we've had
3 Damm of 17 monthsprior tothis. And it seemed to 3 settlement conversations numerous times and you've
4 meto repeat the questions without any historical 4 reneged on each one of them and herewe are.
5 precedent of how | answered the previous question, 5  Soit seemed clear to methat this process
6 that it wasdesigned to get meto answer a question 6 wasgoingto goon and on, maybein order to build
7 differently than | answered 17 months prior. That 7 your career. | havenoideawhat you'reup to. All
8 seemsliketo meit wasdesigned to make me make a 8 | knowiswhat I'm up to.
9 mistake. 9 Q. Okay. What you were up to isyou revealed
10 Q. Sowasthat the reason -- 10 on page 872. So page forward alittle bit where the
11 A. Why would I haveto answer all those 11 post with your name on it begins. Can you read that
12 questionsall over again? 12 firstline?
13 Q. Wasthat the reason why there was 2,000 13 A. 872. "EdieCartwright says GDSF."
14 pages of medical records that we didn't get 14 Q. I'mtaking about your post, the first
15 initialy? 15 line.
16 MR. DOUBEK: Objection -- 16 MR. DOUBEK: Just read it to yourself.
17 A. You got thoseinitially, my friend. 17 Q. (By Mr. Fanning) Read it out loud,
18 Q. (By Mr. Fanning) All right. Now on 18 please.
19 page 870, the last two lines of text. Did you 19 HEARING EXAMINER SCRIMM: Go ahead.
20 author that whereit says, "I am sharing this'? 20 MR. DOUBEK: Go ahead.
21 A. "Because bullying only respondsto 21 A. "It'sgoingto get public and ugly.
22 transparency.” 22 Ariela Cohen and Marshall" -- (phonetic)
23 Q. Keepgoing. 23 Q. (By Mr. Fanning) That'sall | need, sir.
24 A. "l won't stand by while someoneis 24 So what do you mean by it's going to get ugly? What
25 bullied, that includes me." 25 aregoing to do?
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13 MR. DOUBEK: Objection, that's

14 argumentative.

15  HEARING EXAMINER SCRIMM: Sustained.
16 Q. (By Mr. Fanning) Who is Dave Edmiston?

17 A. Heisafriend of minewhoisa physician,

18 retired ophthalmologist who is currently working as
19 an evaluator for Medicare patients, doing in-home
20 evaluations of patientsin Montana, Kentucky, and
21 other states. Heisavailableif you want to call

22 him.

23 Q. Heisafriend of yoursyou say?

24 A. Yeah.

25 Q. Andyou trust hisopinion? You think he's

Page 904 Page 906
1 A. Isthispretty right now? 1 got good judgment?
2 Q. Wereyou threatening me? 2 A. Wadll, heisaperson whoisafriend of
3 MR. DOUBEK: Thisisjust argument. 3 mine.
4 MR. FANNING: What we're doing is 4 Q. Doyou know if he's ever met me?
5 establishing the foundation for the documents 5 MR. DOUBEK: Objection, thisisirrelevant
6 that the Hearing Officer excluded before 6 and immaterial.
7 because of the relevance. 7 MR. FANNING: We'relooking at the
8 A. Wadll, | don't know. Isthisugly or not? 8 underpinning on Exhibit 24.
9 Q. (By Mr. Fanning) Let'sturn to page 877, 9 HEARING EXAMINER SCRIMM: Where are we
10 and we're amost done with this material. Now, 10 going?
11 there are anumber of poststhat are attributed to 11 MR. FANNING: It's pretty clear that
12 you, but thereis onein the middle that begins 12 Dr. Ibsen set about a program to attack anybody
13 clearly. Read that out loud, please. 13 who'sthreatened him, that includes me, and 24
14 A. "Bringing ER in helped. Had methinking 14 isthat attack.
15 of rabbit mostly. But likethe Shrek story, there 15 MR. DOUBEK: Objection, it'sirrelevant to
16 issome of each character in each of us. Aye?" 16 any issuein thiscase.
17 Q. Actualy, what | said was the one that 17 HEARING EXAMINER SCRIMM: | don't see
18 begins with the word clearly. 18 that -- | don't see the connection.
19 A. | don't seeonethat beginswith the word 19 MR. FANNING: WEéll, the connection is that
20 clearly. 20 Dr. Ibsen has tried to undermine anybody who
21 Q. Just below that. 21 hasever threatened him and somehow he
22 A. "Poo sticks' istheonethat'sright below 22 perceives me as the object of athreat. So he
23 that. 23 contacted the Board of Medical Examiners and
24 Q. Keepgoing. 24 caled me avicious dog and that thiswas a
25 A. Okay. " Seewhat floats by." 25 witch hunt and that he was going to assure that
Page 905 Page 907
1 Q. Keepgoing. 1 | wassilenced. | apparently am awildly out
2 A. "Clearly, my lawyerly nemesisat BOME has 2 of control attorney with my own agenda.
3 upped the ante. Now hiscareer ison theline, 3 HEARING EXAMINER SCRIMM: | think you made
4 which meansit'sgoing to get real nasty real 4 your point. Let'smove on.
5 quick." 5 MR. FANNING: Okay.
6 Q. Sowhat did you intend to do to make it 6 Q. (By Mr. Fanning) Did you have anything to
7 nasty? 7 do with Dr. Edmiston submitting that to the Board of
8 A. | didn'tintend to do anythingto makeit 8 Medica Examiners?
9 nasty. It'sobvioudly gotten nasty. It was pretty 9 A. I'm not surewhat you mean by the
10 much an excellent foreshadowing, | think. My 10 question.
11 crystal ball isworking pretty good. 11 Q. Didyou tak to Dr. Edmiston about this
12 Q. Do you prefer it nasty? 12 disciplinary action?

13 A. Yes.

14 Q. Didyouindicate to Dr. Edmiston that you
15 were frustrated with the action?

16 A. Yes.

17 Q. Wasit you who indicated to him the nature
18 of the attorney's conduct?

19 A. No.

20 Q. Soyoudon't have any idea how this

21 stranger -- where does he live?

22 A. Wéll, right now heisin Kentucky.

23 Q. $o he has nothing to do with Montana or
24 me. How wasit that he became aware of this and
25 that | was behaving like avicious dog?
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Page 908 Page 910
1 A. | don't know. 1 inaccurate?
2 Q. Okay. You had nothing to do with that? 2 A. Wadll, you know, addiction is a complex
3 A. No, | didn't say | didn't have anything to 3 issue. | don't treat addiction patients, so | said
4 dowith it. 4 no based on the fact that my patientsaren't being
5 MR. FANNING: Now, | want to advise 5 seen for their addictions. | apologizefor my
6 Counsel and the Hearing Officer that | want to 6 confusion that might have come from my short answer.
7 explore some specificsin Exhibits 22 and 23 7 Q. Waéll, but addiction patients deserve an
8 and it may bethat you don't want that done 8 entirely different medical approach than a chronic
9 publicly. 9 pain patient; would they not?
10 MR. DOUBEK: | don't think it ought to be 10 A. Soyou'resaying --
11 done, period. It's got nothing to do with the 11 Q. That'saquestion. I'm not saying
12 issues of charting or prescribing or care 12 anything. Do addiction patients require a different
13 rendered to these. Infact, you offered it and 13 medical approach than somebody with more of a
14 said thisisjust backup information if that's 14 run-of-the-mill chronic pain presentation?
15 what we get to at the conclusion of this 15 A. I think thereisa-- touseaterm you
16 matter. 16 used -- venn diagrams with some overlap.
17 MR. FANNING: Well, | don't want to 17 Q. But some of these by admission had
18 quibble, but what | indicated isthat that is 18 addiction issues, didn't they?
19 information that would be instructive both to 19 A. Perhaps, yes. They all had pain issues.
20 the Hearing Examiner and to the Board of 20 Q. But Patient Number 2 --
21 Medical Examiners adjudication panel in the 21 A. Excuseme. Let merefer tothat.
22 event that the Hearing Examiner finds that 22 Q. Itwill be here, Doctor. If you'reusing
23 there has been unprofessional conduct and some 23 your numbers, that's not going to work. Y ou need to
24 disciplineisappropriate. That discipline I'm 24 usethisone. Turnto page 96 of that document,
25 suggesting isalot of behavioral and 25 will you, please?
Page 909 Page 911
1 psychological work. 1 A. Yes 96.
2 MR. DOUBEK: Wéll, that wasn't the 2 Q. Inthe second block of text in the middle,
3 testimony presented by Mr. Ramirez. 3 that patient is charted as saying that she admits
4 Mr. Ramirez didn't connect any dotsto this 4 sheisaddicted and she was going to sign on for a
5 proceeding versus what happened years and years 5 Suboxone program with Dr. Ellis, right?
6 ago. All heindicated isthat the doctor was 6 A. Accordingtothenotefrom the nursethat
7 cooperative and was cleared by folks, 7 typed this, yes.
8 professionalsthat he saw and he released him 8 Q. And that nurseisone of your staff
9 early from an MPAP agreement. 9 members?
10 MR. FANNING: | don't believe that's what 10 A. Correct.
11 happened. He was under adoctor's care and he 11 Q. But Suboxone treatment is restricted,
12 nolongeris. 12 isn'tit?
13 MR. DOUBEK: Hewas ordered to receive 13 A. Correct.
14 some care. Hedidn't seek it voluntarily and 14 Q. Only DATA waived specifically authorized
15 thedoctor said he didn't need care. 15 physicians can offer maintenance treatment to
16 MR. FANNING: | don't believe you'll find 16 addicted patients, right?
17 that in Exhibit 22 or 23, Mr. Doubek. 17 A. Wadll, actually, Dr. Ellis--
18 HEARING EXAMINER SCRIMM: | think wehave |18 Q. Isthat ayesor ano?
19 thetestimony. | don't find theissueto be 19 A. It'snot ayes-or-no answer.
20 relevant. 20 Q. Sowasit possible for you to treat
21 Q. (By Mr. Fanning) Were some of your 21 addiction on an outpatient basis?

22 patients addicted?

23 A. No.

24 Q. Soif the chart indicated that they

25 believed themselves to be addicted, that would be

22 A. No.

23 Q. Right. Okay.

24 A. Soareyou saying by this--

25  HEARING EXAMINER SCRIMM: Doctor,
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Mr. Fanning is asking the questions at this

point.
MR. DOUBEK: What page number isthat?
THE WITNESS: Thisis page 96.
MR. DOUBEK: Okay. Excuse me.

Q. (By Mr. Fanning) And then Patient

Number 4 --

A. Hangon. | want my attorney to catch up.
MR. DOUBEK: It may take awhile. No,

that's fine.

Q. (By Mr. Fanning) I'mgoing to try to

hasten this along alittle bit. Patient Number 4 at

page 300 reported to you that --

A. Hangon. I'm not quite caught up to you

yet. Okay. Thanks.

Q. --that he was on Suboxone and now he

wanted off; is that correct?

A. It sayshere, " Wantsto wean Suboxone.

When he stops, he get symptoms of withdrawal."

Q. But,infact, if you look at page 295,

what actually occurred was Dr. Ellis cut him off for

breach of the understanding that they had; isn't

that right?

A. It says, " Patient upset. Dr. Ellis saw

him only once. Therewasa problem. Now cut off

Page 914

1 turntothetabthereat 6, you'll find the MPDR for
2 that patient. And you can turn to the second page
3 and seeyour last prescribing. Your last
4 prescription was issued on April 16th of '13, right?
5 A. Hangon. Correct.
6 Q. S0, inother words, within a month after
7 you suggested he wean, he |eft your practice and
8 then ultimately ended up with Dr. Ellis?
9 A. Right.
10 Q. And--
11 A. | guesshedidn't want to wean.
12 Q. Yeah, that'smy point. Then he ended up
13 on along-term Suboxone program with Dr. Ellis?
14 A. 1 don't know what happened to him after he
15 saw me.
16 Q. Wadll, you look at the front page of
17 Exhibit 28-6 and see that he's regularly prescribed
18 Suboxone by Dr. Ellis.
19 A. Correct.
20 Q. Inother words, he asowasin an
21 addiction recovery program.
22 A. You'd haveto ask the patient or Dr. Ellis
23 about that.
24 Q. So, inother words, of the nine patients,
25 three of them ended up in addiction care, didn't
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and XXXX'strouble weaning from Suboxone.
Q. Now, if | could get Mr. Doubek's
indulgence. Inyour Exhibit L-2 at page 857.

A. Okay.

Q. What actually happened, according to in
Nurse Ryder's note?

A. "Lindy from Dr. Ellis's office called UCP
with concernsabout XXXX" -- Sorry.

Q. Okay. Continue.

A. --"under investigation for fraudulently
obtaining controlled substances. Hecalled
Dr. Ellistodo a pill count. Herefused.”

Q. That's enough.

A. "Stateshehassold hisbusinessand is
moving to Florida."

Q. Let'sreturn to the other smaller stack of
documents, Patient Number 6. At page 537 you
discussed weaning with Patient 6.

A. Yep.

Q. What was the date of that?

A. 3-29of '13.

Q. It wasshortly after that that you last
saw that individual, wasn't it?

A. | don't know.

Q. Andto help you out, Doctor. If you'd

Page 915

they?

A. No. Dr. Ellisisapain doctor. He'sa
psychiatrist. He puts himself out as someone who
treats patientswith chronic pain.

Q. But not with Suboxone?

A. Hedoesn't treat them with Suboxone? |
think that'sthe only thing he uses.

Q. You know that the law forbids you from
using narcotics as a maintenance therapy for
addicted patients, right?

A. Yes

Q. And that's not what you were doing with
these patients?

A. No. Thesepatientshad pain.

Q. Therewere anumber of firststhat we
heard about your practice and Urgent Care Plus. Do
you recall some of the testimony from the other
witnesses?

MR. DOUBEK: | don't understand the
guestion. It'svague.

MR. FANNING: | hadn't redlly got to a
guestion yet.

A. Oh, I thought that was a question.

Q. (By Mr. Fanning) No. | just said do you
recall the other witnesses who testified. The
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witnesses from Western Montana Mental Health Clinic,
there were three of them, remember?
A. No. Thereweremorethan threefrom that
incident.

Q. They indicated that your clinic was the

first time they had seen a physician divert his own
medication to a patient. Do you recall that
testimony?
A. You might beright.

Q. They tedtified that your incident was the

first time that they ever had to threaten to call

the police on aphysician. Do you recall that?

MR. DOUBEK: Objection, it's been asked
and answered.
HEARING EXAMINER SCRIMM: Sustained.

Q. (By Mr. Fanning) Y our former physician
assistant and your personal caregiver, Lisa
Weinreich testified, correct?

A. (Nodshead.)

Q. Shetestified that yours was the first

instance where she had to call the Board of Medical
Examiners for consultation on a patient's conduct.
That was you, wasn't it?

A. Actually, | trained Lisa so she'sonly

been practicing for maybe threeyears. Sowhatever

1
2
3
4
5
6
7
8
9

10
11
12
13
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15
16
17
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21
22
23
24
25

Page 918

clinician, it seemsto me.
Q. Shedid. Your office manager testified
that thiswas her first experience with having the
DEA have arolein office practices. Do you recall
that?
A. Yeah. Thanksto you.
Q. Pharmacist Jeremy Otteson said your
practice was the first time that he ever refused to
fill aprescription for a physician.
A. Okay.
Q. You haveto answer yesor no. Do you
recall that testimony?
A. Dol recall that testimony?
Q. Yeah.
A. Yes
Q. Healsotestified that your clinic was the
first time that he ever had seen that many
out-of-town patients flood to an urgent care
practice. Do you recall that?
A. No.
Q. Pharmacist Bob Gardipee testified your
clinic was the first instance where he had a sitdown
meeting with a doctor and the DEA to sort out the
doctor's prescribing practices.
A. Wdl, thereisalot of firstshere.
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firsts she has, she had a lot of them with me.

Q. And shetestified that was the first time

that she had to call alawyer for consultation about
what to do with a prescription?
A. Did shehaveto call alawyer? 1I'm not
sureshedid haveto call alawyer. Clearly the

fact that shewon't talk to me now because sheisin
communication with a lawyer because of all the FUBAR
about thisugly incident that continued to get ugly.
So, yeah, my relationship with Lisaisuncertain
right now because she hasretained alawyer and I'm
chagrined about it.

Q. Infact, she quit her job because of her

supervising physician's conduct, your conduct?

MR. DOUBEK: Objection --

A. Weéll, thank you very much for saying so.

But she told me she moved to Missoula, which is
where shelives, and didn't quit her job and she was
working part time with us anyway.

Q. (By Mr. Fanning) Do you recal her

testimony that she had lost faith in you and quit

taking shifts?

A. No.

Q. Your office manager said --

A. She, in fact, said | was a phenomenal
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Q. Yeah, thereare. DEA Agent Tuss said that
yours was the first incident where she had to have a
conversation of that same sort.

A. What sort? I'm not surewhat you're
saying.

Q. Going back to my previous question. There
was atriumvirate between you, the DEA, and the
pharmacist?

A. Atriumvirate?

Q. Would you like another term?

A. | just don't know what you mean.

Q. Therewas athree-way meeting between you,
the DEA, and the pharmacist to figure out how to --

A. And the office manager wastheretoo, so |

guessit wasa...

Q. --to how to figure out how to improve

your prescribing practices. That was afirst for
the DEA aswell.

A. It wasabout improving my prescribing
practices?

Q. What wasit about?

A. It wasabout resolving the conflict
between myself and Mr. Gardipee and getting

prescriptionsfor my patientswho needed them.
Q. Isntitjust truethat you don't believe
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the laws apply to you?

A. No.

Q. No, they don't apply, or no, you don't
believe that?

A. It'snot true. You asked meisit true.

| said no.

Q. But the law requires you to prescribein
the ordinary course of alegitimate medical
practice, doesn't it?

A. Thelaw requiresmeto prescribein the
legitimate...

Q. Inthe course of alegitimate medical

13 practice.

14 A. Yeah. | think | have a legitimate medical
15 practice, yes.

16 Q. But, yet, al of those people are trying

17 tointerveneto redirect your practice.

18 MR.DOUBEK: Objection,

19 mischaracterization of the testimony of several
20 witnesses.

21 THEWITNESS: | called the --

22 HEARING EXAMINER SCRIMM: Sustained.
23 A. | called the meeting.

24 MR. DOUBEK: Mark, wait. He sustained
25 that objection.
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1 A. ltrequirespreviousrecords.

2 Q. Okay. Andwe could find thosein the

3 charts of the nine?

A. Yes.

Q. Andin the event that thereis not
objective evidence, two physicians have to sign;
isn't that correct?

A. No.

Q. Okay. Now, isn'tit also the case that
Montana law disallows any medical marijuana
recommendation for greater than one year?

A. Thereisaquestion on the medical
marijuanaform, " For what period of timeisthe
patient going to need medical marijuana (not to
exceed one year)?"

Q. That'sexactly it. And do your
17 prescriptions exceed one year?

18 A. No.

19 Q. Isn'tit truethat every single one of

20 them sayslifetime?

21 A. That'show long they're going to need it.

22 But they'regoingto, they get a prescription card

23 everyyear.

24 Q. Butit says"not to exceed one year" and

25 intheface of that you write lifetime every single
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Q. (By Mr. Fanning) So do you recall that
Montana's medical marijuanalaw appliesto you?
A. Areyou asking meam | a medical marijuana
patient?

Q. No. I'm asking whether or not you believe

the restrictions on offering medical marijuanato

M ontana patients applies to you and your practice.
A. I'veactually prescribed many medical
marijuana prescriptions and they've all been
approved by the State.

Q. Soisthat ayesor no? Doyou --

A. You have a complex question and I'm trying
13 toanswer it thebest | can.

14 Q. Do you fed asthough your medical

15 marijuana recommendations are consistent with

16 Montanalaw?

17 A. Yes.

18 Q. Allright. And Montanalaw requires

19 objective evidence of some source of chronic pain
20 before you can offer that medical marijuana, right?
21 A. No.

22 Q. Youdon't think that that's true?

23 A. No.

24 Q. So Montanalaw does not require MRI, CT,

25 X-ray or some other similar objective --
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1 time, don't you?

2 A. Yes

3 Q. And sothereisno point in me even

4 bothering to go through it because --

5 A. Youdon't haveto.

6 Q. --itsaysoneyear, you say lifetime?

7 A. No. It saysnot to exceed oneyear. What

8 period of time does this patient perhaps need

9 medical marijuana (not to exceed oneyear). That's
adifficult question to answer, so | put lifetime

11 down.

12 Q. Always?

13 A. Everyone

14 Q. Regardless of their hope for weaning,

15 regardless of their hope for --

16 A. I'm not trying to wean them from medical

17 marijuana.

18 Q. No.

19 A. No. They only haveit for ayear and then

20 they canre-up if they want to. Thereisno need to
21 worry about that.

22 Q. Doyou recall writing aletter to the

23 editor to some publication called Emergency Medicine
24 News?

25 A. Nope

10
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1 Q. Didyouin September of 2014?

2 A. | don'trecall that.

3 Q. I'll hand you this. 1'm going to mark it

4 asdepartment's exhibit, | think we're at 30.

5 HEARING EXAMINER SCRIMM: Thirty.
6 MR.FANNING: Thank you.

7 Q. (By Mr. Fanning) Thisisjust one page of
8 it.

9 A. Okay.

10 Q. Do you subscribe to Emergency Medicine
11 News?

12 A. It saysLifeln Emergistan.

13 Q. Yes, itdoes. Read the lettersto the

14 editor, please. Doesyour name appear anywherein
15 there?

16 A. Yes.

17 Q. Did you write that letter?

18 A. Let mesee. | think | did.

Q. So now you remember it?

A. | do.

Q. Canl havethat back, please?

22 A. | would liketoread it therest of the

23 way.

24 Q. Certainly.

25 A. Infact it might just makeit easier sol
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for more, being dischar ged, abandoned if he usestoo
much. These patients are empower ed and independent,
which is exactly what we say we want for our
patients. They do not comein begging for more or
they don't comein at all.”

Q. So doesthat accurately reflect your

philosophy about pill counts? Isthat aform of
groveling?
A. No. What that referstoisthefact that

patients on medical marijuana only haveto comein
onceayear. They don't haveto have a pill count
becausethey'renot on any pills. I1t'smore
convenient for the patient to comein once a year

for their medical marijuana card than it isto have
to go through the various things that happen when
you do the phar macy crawl, you have to peein a cup,
you have to beg for pills, you have to possibly get
abandoned, or your doctor hastherisk of losing his
prescribing privileges and move on to someone else.
All of thosethingsareat risk for someonewho is

on an opioid and they'renot at risk for someone who
ison amedical marijuanacard.

Q. Butisn'tittruethat you have an

obligation as a physician to continue to monitor

those patients for whom you offer medical marijuana?
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1 canrefer toit. Doyou mind if | take a picture of
2 it?
3 Q. No. Goahead. | wish| had ancther copy
4 of it but | don't.
5 MR. DOUBEK: That'sfine.
6 A. Somehow | feel I'm going to need this.
7 Q. (By Mr. Fanning) Okay. Now, thisletter
8 tothe editor in the September 14 issue of Emergency
9 Medicine Newswas from you. That isyour --
I think so.
MR. FANNING: I'm going to move the
admission of Exhibit 30, and | can show Counse|
if you want.

MR. DOUBEK: That'sfine. If he said he
wrote it, that's fine.

HEARING EXAMINER SCRIMM: Admitted.
Q. (By Mr. Fanning) And canyou -- | don't
know about phones like that, Doctor, but can you
read the part that's in the second column that
begins, "The patient must titrate"?
21 A. Yes
22 Q. Go ahead and read it out loud, please.
23 A. "Thepatient must titrate hisintake,
24 which he doeswithout guidance from or dependence on
25 any physician. Novisits, pill counts, groveling

10 A.
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You can't just cut them loose and let them go on
their own, can you?

A. Weéll, they come back next year for another
card.

Q. Sofor oneyear they are on their own to
use as much marijuanain whatever setting, whatever
frequency that they choose?

A. That'sright.

Q. But under the law you're required to
monitor the person's response to the use of
marijuana and eval uate the efficacy, but here you
suggest that they can use as much as they want
independently, correct?

A. Weéll, every patient | writea medical
marijuana card for | invitethem to come back if
they have a problem and they don't seem to do that.

Q. Andyou believe that that satisfiesthe

18 laws demand that you monitor the patient?

19 A. | do.

20 Q. Were any of your patients suspected of

21 fraudulently obtaining dangerous drugs?

22 A. Yes.

23 Q. A number of them, weren't they?

24 A. Suspected, yes.

25 Q. And that could have been discerned had you
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looked at the MPDR records and seen multiple
providers, true?

A. False

Q. Okay. You don't believe the fact that
there are multiple providersisindicative of doctor
shopping?

A. Do you want to talk about the specifics of
all these patients?

Q. Not especialy. I'mjust talking about a
generality. The MPDR --

A. | usethe MPDR.

Q. Andif there are multiple prescribers
simultaneously with you, would that make you
hesitant and say hey, | cannot prescribe any more
because you are violating our oral contract?

A. It dependson if they'vetold me about
that person or if | referred them to that person.
It dependson alot of different scenarios. If the
scenario you're providing is1'm seeing another
doctor hoping to, you not notice I'm seeing this
other doctor and obtaining these other medications
then yes, the answer would be that would beared
flag for me.

Q. And sometimes did you redirect the course
of your care based on that analysis of the MPDR?
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A. 1 don't know.

Q. Lessthan 1 percent?

A. Thereisonly nine patientswe'retalking
about. Lessthan 1 percent would be like somebody's
toe.

Q. But we're talking about hundreds of
prescriptions, right?

A. Yes
Q. Now, did you ever refuse to continue to
care for a patient or refuse to prescribe for a
patient --

A. | would never refuseto carefor a
patient.

Q. Evenif they're obviously doctor shopping?

A. Yes
Q. Now, | want to make sure | understand
that. Evenif they're obviously doctor shopping,
you are still going to prescribe for them?

A. No. You asked meif | would carefor
them.

Q. Areyou still going to prescribe for them?

A. No.

Q. Now, it'safact that one of your patients
ended up being prosecuted recently for fraudulently
obtaining, right?
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A. 1 don't know what you'rereferringtoso
can't answer your vague question specifically.

Q. Wéll, if someone camein early for pills,

would you say it'stoo early, you cannot have any
more pills. | see by the MPDR it's only been five
days and you had a 20-day supply. Would you then
say you cannot have those?

A. Only after having a conver sation for why

did you use all those pillsup in five days? Did
you fall down the stairs? Did you have an increase
in pain? Did acute pain comein on top of chronic
pain? Thisacomplex issueso | can't really answer
it hypothetically for you. | apologizefor that.

Q. Allright. Butit'sfair to say that

there were many, many early refills with almost all
of these patients? | think Dr. Kneeland said
universally there were early refills.

A. Dr.Knedand also said thereis plenty of
reasonsto have an early refill.

Q. But did you ever on any instance see that

there was an early refill and say I'm not going to
prescribe for you now?

A. Yes

Q. Andwhat percentage do you suppose that
happened?
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A. 1 don't know that.
Q. Okay. I'mgoing to hand you what I'm
going to mark as Department's Exhibit 31.

MR. DOUBEK: What patient number is that?

MR. FANNING: Can | have asidebar?

(Sidebar discussion.)

MR. FANNING: | would have brought this up
yesterday but | didn't want to because it would
give away the name. So I'm not going to say
that it's a patient that was here yesterday
because we've disclosed their name.

MR. DOUBEK: Shetestified yesterday it
was all dismissed.

MR. FANNING: It was deferred. So what
I'm saying is | could have brought this up then
but | didn't want to because it would give it
away. And I'm going to say it'sageneric
patient and not necessarily one of these
people, and that's the only thing | want to do.

MR. DOUBEK: He hasn't seen that or
anything of the kind, so I don't know how you
can ask him about it.

HEARING EXAMINER SCRIMM: Well, he may not
know.

MR. DOUBEK: Okay.
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(Sidebar discussion ended.)

Q. (By Mr. Fanning) Dr. Ibsen, I'm going to
give you this document that we've marked as
Exhibit 31. And you don't have to announce the
individual's name. But in the top of thefirst page
there there is a patient, there is a name, State of
Montana versus, right?

A. Okay. Yeah.

Q. Isthat individual who isthe defendant in
that criminal case a patient, or former patient of
yours?

A. Yes

Q. And what was that person charged with?

A. Let'sseewhat it sayshere. Fraudulently
obtaining danger ous drugs (common scheme) a felony.
Q. Now flip to the next page and thereis
typically alist of witnesses on an information.
Areyou listed as awitnessin that?

A. | am.

Q. Infact, thereisawhole bunch of doctors
listed as witnesses, aren't there?

A. Thereis, and thereissome midlevels
theretoo that are called doctor.

Q. Yeah, and probably mislabeled. But,
nevertheless, anumber of prescribers and you're one
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because the Hearing Examiner can take judicial
notice of this pleading.

MR. DOUBEK: Objection, no link to any
issue in this proceeding.

HEARING EXAMINER SCRIMM: I'm going to let
itin. | don't know what weight it has, but
well letitin.

MR. DOUBEK: That'sfine.
Q. (By Mr. Fanning) You testified, or rather
| should say Alicia Tuss testified that in her
discussion with you you announced that there were a
number of red flags that would alert you to a
patient that deserved attention to make sure that
they didn't divert or overuse, right?
A. Yes
Q. Would we ever find any of those red flags
noted in your charts?
A. Maybe.
Q. That's not something you thought was worth
documenting?
A. It waspretty clear where people who were
from Great Fallsor Florence came to see me because
of their inability to obtain their pain medication
from Dr. Christensen's office. | madeit very clear
about each one of thosein the documents. Sol'm
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of them, correct?
A. Yes.
Q. Thank you.
A. That'sit for this?
Q. Wéll, no. Infairness, flip one more
page.
A. Thank you.
Q. Onemorepage. | just want to indicate
the outcome of that case, and | don't want to
misrepresent it. There was a deferred prosecution
agreement that at least for the time being has
resolved that, right?
A. I don't know. Thisthefirst I've seen
this.
MR. DOUBEK: It'salegal document and so
forth.
Q. (By Mr. Fanning) That'sfine. | don't
want to put you on the spot, but | didn't want to
suggest that this had a different outcome than it
actually did.
A. Sowasit agood outcome? | don't know
what that actually means.
MR. DOUBEK: Mark, it doesn't matter.
MR. FANNING: And I'm going to move the
admission of Exhibit 31 and cite Rule 202
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not quite surewhat you'retalking about. In fact,
| called the DEA assoon as| noticed therewerea
couple family membersthat were coming to me and |
said, "Hereisa couplethat are actually following
thered flag warningsthat you've given me." And |
told them about them in April, that thereisa
family coming to see me, they all were seeing

Dr. Christensen and now they're seeing me. This
sort of concernsmefor the possibility that these
people could be diverting, you might want to look
intoit and that'swhat | said to them.

Q. Wasthere more than one family?

A. Therewas someintertwining going on, so |
don't know if it's one family or two.

Q. Buit that's certainly unusual in your

experience to have awhole family with that kind of
intractable pain?

A. We'vealready documented thereisalot of
firsts.

Q. Sodidyou think it wasared flag or

didn't you?

A. Yeah. | talked tothe DEA about it
immediately.

Q. And what about the original nine? Were

there any red flags among the nine that you would
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have charted?
A. Weéll, thefact that they comethrough my

door isared flag. Thefact that they're doctor
shopping when they scemeisared flag, sothey're
all red flags. They've been cut loose by some other
physician, they're on high doses of opiatesfor
chronic pain issues, and they're coming to an urgent
care. That'sared flag.

Q. Areyouwilling to work with Michael

Ramirez and the Montana Professional Assistance
Program, or do you just have such adislike or
distaste or distrust for them that that could never

be effective?

MR. DOUBEK: Objection, irrelevant and

beyond the scope of any question he ought to be
posing to thiswitness at thistime. It'sa

have you stopped beating your wife kind of

question.

HEARING EXAMINER SCRIMM: Mr. Fanning, why

don't you take that one step at atime.

Q. (By Mr. Fanning) Y ou worked with

Mr. Ramirez for ayear or maybe alittle bit over a
year if everything was added up?

A. | worked with Mr. Ramirez would be
probably -- there probably would be other waysto
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A. | went to the Menninger Clinic at the
behest of my partnersat the emergency department at
St. Peter'sHospital. They got theideathat | was
abusing a substance. They got an ideathat | was
impaired. In order tosave my job, | had togoto
the Menninger Clinic. They evaluated me there after
fivedaysand | think it was a $10,000 fee.

They came up with a diagnosis of
narcissistic personality disorder. | said, " Okay,
great. Send meback towork with all the other
narcissists.” | asked them to document any harm to
any patient and therewasn't any. And they said,
"Okay. Wait just one second. We have a ten-week
inpatient treatment program for you at a thousand
dollarsaday.” At that point | balked.
Q. A thousand dollars aday?
A. (Nodshead.)
Q. Okay.
A. Soit was$70,000 for meto do an
inpatient treatment program at a facility like
theirs. 1t seemed like | could hear cha-ching,
cha-ching going on in the background.
Q. So you thought that their professional
opinion was just driven by money?
A. No. | thought it wasdriven by malice.
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characterizeit mor e effectively than that.
Q. But you did have an MPAP contract for a
year?
MR. DOUBEK: Objection. Objection, again,
a continuing objection to all questions about
this.
HEARING EXAMINER SCRIMM: Well, you have a
continuing objection.
MR. DOUBEK: Thanks.
Q. (By Mr. Fanning) You did have an MPAP
contract for ayear, isthat correct, or roughly?
I'm not sure how long.
A. Sure.
Q. And when you went to aparticular clinic
for an evaluation, that you didn't approve of it and
Mr. Ramirez testified that with some negotiation he
agreed to alow you to have a second evaluation at a
different clinic, right?
A. No.
Q. Butyoudid, infact, get a second
evaluation at a different clinic?
A. Weéll, you asked several thingsin that
sentence. You said | didn't approve of it.
Q. Okay. Why didn't you follow the
recommendations of the first clinic?
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Q. All right.

A. They werebeing used by the people that
weretrying to get rid of me from the emergency
department.

Q. Allright. So--

A. Sol thought it was malicious. | thought

it was a legal escapade masquerading as a medical
oneand | later settled with that group.

Q. But then for one reason or another you got

a second evaluation within a couple of months?
A. For onereason or another?

Q. I don't know why. You'retrying to tell

me why.

A. (Nodshead.)

Q. Let merephrase the question. You did get

a second evaluation within a couple months, didn't
you?

A. Right.

Q. That was about May of 2007?

A. Yep. It wasactually beforetheten weeks
would have gone by.

Q. So was that second evaluation adopted in

and applied as part of your MPAP contract with
Mr. Ramirez?

A. Yes
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1 Q. Didyou follow the expectations of the 1 DIRECT EXAMINATION OF DR. JEAN-PIERRE PUJOL
2 MPAP contract? 2 BY MR.FANNING:
3 A. Yes. Itcalled for metodo thingsthat | 3 Q. Would you state your name and spell it for
4 didn't think were applicableto me. My counsel 4 the assistance of the court reporter, please?
5 counseled meto sign the agreement anyway. | 5 A. Jean-PierrePujol. J-e-a-n-P-i-e-r-r-e
6 thought it wasa paralléel to sending meto the gulag 6 P-u-j-o-l. J.P.works.
7 and | didn't likeit, and | wanted to keep my jaob. 7 Q. Youareaphysician?
8 It turnsout that the job was gone anyway. 8 A. | am.
9 Q. But at the end of one year, Mr. Ramirez 9 Q. Licensedin good standing in Montana?
10 agreed to release you from that contract and you're 10 A. Yes.
11 freeto practice without any restrictions either 11 Q. Formerly affiliated with Urgent Care Plus?
12 fromthe Board or from MPAP, right? 12 A. Yes
13 A. Correct. 13 Q. Whenwasthat?
14 Q. Sodidyou have the ability now to work 14 A. I'm not certain when | first started
15 cooperatively and protectively with MPAP or is that 15 working with Mark. It'sbeen awhile. Threeyears
16 something that's a bridge that you burned, and you 16 maybe, four, somewhere around there. Up until this
17 just can't find it within yourself to do it again? 17 summer, July.
18 A. Wdll,it's--fortunately | livein the 18 Q. July of '14?
19 now and now I'm not being offered an MPAP agreement |19 A. Yes. Somewherein that ballpark.
20 or contract, and | really can't predict how | might 20 Q. What wasthe nature of your work at Urgent
21 fed inthefuture. | can't carefor Mr. Ramirez 21 Care Plus? What do you view an urgent care clinic
22 onebit, but | don't know what I'll doif that's 22 tooffer?
23 offered tome. 23 A. 1 didjust what it says, urgent care. |
24 MR. FANNING: | have no further questions, 24 took care of acuteillnesses, injuries, that was
25 Mr. Scrimm. 25 what | did. If you had a cold, pneumonia, or chest
Page 941 Page 943
1 HEARING EXAMINER SCRIMM: Redirect? 1 pain, whatever, that'swhat | did.
2 MR. DOUBEK: No. No questions. 2 Q. Wasit common for you at that facility to
3 HEARING EXAMINER SCRIMM: | have none. 3 have along-term physician-patient relationship or
4 Thank you, Doctor. 4 primary care relationship?
5 THE WITNESS: Thank you. 5 A. When --no. When | -- especially when |
6 HEARING EXAMINER SCRIMM: Any other 6 started working part timewith Mark, definitely not.
7 witnesses? 7 When | wasurgent care, when | actually owned what
8 MR. DOUBEK: | have no other witnesses at 8 was called Helena Urgent Care, there wer e people who
9 thistime, or | guess any other time. 9 triedtousemeasaprimary carebut | avoided it.
10 HEARING EXAMINER SCRIMM: Thisisthe 10 That'snot what | liked to do, | want to do urgent
11 time. 11 care. That'swhat | do.
12 MR. DOUBEK: Thanks. 12 Q. Isitinany way improper or illegal to
13 HEARING EXAMINER SCRIMM: With that, we'll |13 have aprimary care relationship?
14 close the record. 14 A. No.
15 MR. FANNING: Rebuttal? 15 Q. It'sjust not something that you preferred
16 HEARING EXAMINER SCRIMM: I'm sorry, Sir. 16 todo?
17 | didn't see that expression on your face so | 17 A. It'spersonally -- 1 did not prefer to do
18 thought we were done. 18 that, right. That'swhy | went into urgent care. |
19 MR. FANNING: | didn't know where Mr. 19 didn't really want todo primary care. That wasa
20 Doubek was. Probably ten minutes at the most. 20 personal choice.
21 HEARING EXAMINER SCRIMM: Okay. 21 Q. Did you have any chronic pain patients at
22 (Off the record briefly.) 22 Urgent Care Plus?
23 (Witness sworn.) 23 A. Mepersonally?
24 24 Q. Yes.
25 25 A. No.
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1 Q. Wereyou like a contract employee or 1 precautionsto assure that it was legitimate?
2 contractor or an employee? 2 A. Tothebest of my knowledge, | tried to,
3 A. I don't really know thetruebusiness. | 3 yes. | would check the Prescription Drug Registry,
4 worked there, you know, | waspaid. And | don't 4 look at theold chart, try to get afeel for the
5 know that | was officially a contract employee. | 5 person. And after doing thisfor 30-someyears, you
6 wasl think for awhile because the way | was paid 6 kind of get alittle bit of aradar sensation or
7 ismore of a check without the taxestaken out. 7 Gestalt.
8 Then | became an employeewherel actually waspaid | 8 Q. Would you calculate when a prescription
9 that way. 9 should be due?
10 Q. WasDr. Ibsen then your supervisor or some 10 A. If you mean did | gotothe Prescription
11 sort of superior in the hierarchy? 11 Drug Registry and see how many they had taken or
12 A. I don't know if helooked at it that way 12 been given before.
13 but | guesstechnically, yes. 13 Q. Exactly.
14 Q. Did you have patients in common with 14 A. 1 did that with any patient, almost any
15 Dr. Ibsen? 15 patient that | was giving narcoticsto. Even if it
16 A. Weéll, yes. 16 wassomebody that camein for their broken boneor a
17 Q. How about pain patients? 17 laceration, that wasjust kind of my routine.
18 A. Wéll, therewere pain patientswho would 18 Q. If it appeared as though they were coming
19 cometo -- sometimeswhen Dr. Ibsen was not there 19 in early and they should have medications remaining,
20 that | wasasked to manage. Mark and | had an 20 what would you do?
21 understanding that that wasnot my job and | would |21 A. I'd usually calculate how many | thought
22 generally not take care of those patients. But | 22 they should have, how many they should have left and
23 can't say that they didn't comein. They did come 23 then say, "Hey," point towhat | see, " thisishow
24 in on occasions. 24 many of thisdrug you should have left and if you
25 Q. On occasions did someone comeinin 25 don't, you know, I'm sorry, but I'm not going to
Page 945 Page 947
1 distress and say | absolutely need to be seen? 1 givethem toyou."
2 A. That -- I'm not sure how to answer that. 2 Q. Inother words, you'd refuse early
3 Oneperson'sperception of reasons being seen versus | 3 refills?
4 maybe what my perception of them may not makesense. | 4 A. 90 -- you know, nothing is 100 percent
5 Q. Let'stalk about the patients stated. 5 absolutely. But thevast majority, 90-plus per cent
6 A. | think they'd comein sometimes and 6 of thetimel would do that.
7 state-- arewetalking about the pain patients? 7 Q. Wasthere auniform approach in the clinic
8 Q. Yes 8 among the providers with respect to treatment of
9 A. Thereweretimeswhen pain patients would 9 pain patients?
10 comein expecting their medication becausethey were |10 A. That'salittle harder for meto answer,
11 out and for whatever reason they didn't remember 11 becausel don't know what everyone did. Because
12 that they were supposed to comeand see Mark or Mark |12 when | wasthere, | wasthere. And | can't tell you
13 was unavailable because, you know, hehad histime |13 100 percent if everybody did. | know it waswhat |
14 off and they came on my day. 14 expected me, you know, that'swhat my self
15 Q. Did the pain patients typicaly comeinon 15 expectationswere, that'swhat | choseto do. But |
16 aparticular day? 16 don't know. | can't speak to everyoneelse.
17 A. Usually if Mark wasthere because -- and | 17 Q. At periodic office meetings did you
18 don't know about the other days, | can only speak 18 discussthe clinic's philosophy on pain medication?
19 about when | wasthere. Because it was pretty clear 19 A. You know, | was actually reading that
20 tothestaff and most of the patientsthat if | was 20 in--1don't know if it wasin the subpoenato me
21 working, then | wasn't going to be managing thepain |21 or in oneof the notes| wasreading about that --
22 patients. It wasnot something | felt comfortable 22 and| honestly -- | didn't attend all of those
23 doing or wanted to do. 23 meetings. |'veattended, you know, maybe half a
24 Q. If you were going to see a patient and 24 dozen, | don't know, and | know it came up
25 prescribe an opioid, were you able to take any 25 occasionally. It wasn't -- in my opinion | don't
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that we've known each other since Kalispell. Heand
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1 know that | would say it was all thetime. | 1 | both worked in Kalispell. 1 worked in the urgent
2 wouldn't say it was every meeting. But it 2 carethere; heworked in the emergency room. So
3 definitely did come up. 3 we've had congenial discussions about many unusual
4 Q. Didyou have occasion from time to time to 4 patientsover theyears. | don't know when that

5 visit with Dr. Ibsen about this disciplinary action? 5 was, mid '90s, something likethat. And then he

6 A. Yes 6 moved over -- | guessyou moved beforel did and
7 Q. Onceor twice or many times? 7 then | did, and so that carried on.

8 A. | don't know. Morethan afew, let's put 8  Sodowegoand hang together and do

9 it that way. 1'd say, yeah, a thousand plus, you 9 thingslikethat? No. I'm kind of a, not
10 know. 10 antisocial, I'm just alittleasocial, | tend to
11 Q. Did Dr. Ibsenindicate to you that he was 11 keep to mysalf.
12 being mistreated by the Board of Medical Examiners 12 Q. Do you have some insights about his
13 or measan individual? 13 personality over these many years?
14 A. Boy, | don't know that he viewed you asan 14 A. 1 don't know. | guess--
15 individual. | dothink hethought the Board of 15 Q. Let megiveyou an example.
16 Medical Examinerswas being unfair, yes. 16 A. That'sahard...
17 Q. Did he express why that was? 17 Q. IsDr. Ibsen oneto bewillful or
18 A. | think it wasbecause he -- well, | hate 18 headstrong when he believes in something?
19 tosay hewhen he'ssittingright here. It'sreally 19 A. Inthisparticular case, yes. Other
20 hard for menot to addressMark. Mark believes, you |20 cases, | don't know that we've had that kind of --
21 know, he'sproviding a servicethat very few in the 21 I'mtryingtobefair here.
22 medical community arewilling to provide,and sohe |22 Q. And | appreciate that. So when you
23 thinksthat what the Board was coming after him for |23 counseled him about how to get through this, was he
24 wasunfair, yes. 24 willing to accept any counsel?
25 | don't know if that answersyour 25 A. Helistened, you know, hedid. | do
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1 questions. But | think that wasthe crux of the 1 believe -- we had this discussion mor e than once and
2 dituation isthat hefelt he was practicing 2 heheard but he, you know, just like all of us, he's
3 appropriate medicine doing a service for peoplewho, | 3 goingtodowhat hethinksisright.

4 yeah, hard tofind doctors. Becausethereismany 4 Q. You departed Helena Urgent Care Plus last

5 doctors, if | can add, | know I'm not supposed to 5 summer?

6 talk morethan yes-or-no questions. But I'm going 6 A. |did.

7 tosay that thereismany doctors, myself included, 7 Q. Didthisboard action have anything to do

8 | don't want to deal with that group of patients, 8 withthat?

9 and for avariety of reasons. 9 A. It mademenervous, yes, it did. | didn't

10 Q. Did you counsel Dr. Ibsen as a colleague 10 want -- yeah. | wasnervousabout it. Also, |

11 and | suppose afriend about reaction to this 11 wasn't surewhat kind of thingswould overflow into
12 disciplinary action? 12 my personal life. At thesametimel wasalso

13 A. Yes. Yeah. 13 working full time elsewhere and, so...

14 Q. What did you indicate? 14 Q. Wereyou aware that the DEA was paying --

15 A. Wéll, | suggested that Mark -- and he 15 A. Yes.

16 knowsthis--that in order to continueto take care 16 Q. --visits?

17 of hispatients, my personal philosophy, because | 17 A. Yes.

18 know Mark cares, Mark morethan caresfor his 18 Q. And how did that affect you?

19 patients, that if he wanted to continueto do this, 19 A. Again, it mademenervous. | don't like

20 sometimesyou just haveto pull back and, you know, |20 being scrutinized. | likemy license, | like

21 gothrough thehoops. That was my takeon it. 21 practicing, or | did like practicing. And having
22 Q. Ashiscolleague and friend, did you come 22 theDEA inthedoor, yeah, it put thefear in me.
23 to know him and his personality? 23 Fear of God. Fear of the DEA, not for God.

24 A. You know, wewerefriendsin the sense 24 Q. Sowereyou fearful of your standingin

25

the community, in the licensed medical community?
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1 A. | was--yeah, | wasalittleafraid of 1 there. | waslucky to get a page. My page compared
2 what, you know, what -- yeah, you know, what the 2 toMark's, yeah, | think | have more documentation
3 rest of the community might think. 3 than Mark did.
4 Q. Wereyou afraid that an association with 4  Sowhen you ask me standard of care, |
5 that clinic may result in some sort of spillover to 5 don't know. Dr. Book's| think would bethe, |
6 your license? 6 don't want to say the gold standard but what people
7 A. That'sagood word. | waslooking for a 7 should aspireto and mine may be mor e adequate.
8 word tofind and spillover isa good word. Yes, | 8 Q. Should people aspire to the level of
9 wasallittle concerned about that. 9 documentation that Dr. Ibsen used?
10 Q. Sodid that drive your decision to leave? 10 A. Agpiretoit, no. | would haveto say no.
11 A. It definitely influenced it greatly. It 11 Q. Would you be here had | not subpoenaed
12 wasn't theonly factor but it was a factor. 12 you?
13 Q. Now, just the last series of questions. 13 A. Probably not.
14 Youdidn't have alot of common patients but did you 14 MR. FANNING: No further questions.
15 have occasion to review Dr. |bsen's charting? 15
16 A. |did. 16 CROSS-EXAMINATION OF DR. JEAN-PIERRE PUJOL, M.D.
17 Q. And areyou familiar with his attention to 17 BY MR. DOUBEK:
18 detail and his completeness? 18 Q. Let meask you, do you consider Mark a
19 A. Yes. 19 good doctor?
20 Q. Describe your observations about 20 A. | think he'sagood doctor, yeah.
21 Dr. Ibsen's charting. 21 Q. Doyouthink heisacaring doctor?
22 A. Beforeor after the eectronic medical 22 A. |think heisacaringdoctor.
23 records? 23 Q. Hard-working?
24 Q. Let'ssay before. 24 A. Hard-working.
25 A. Before, | don't think they were-- in some 25 Q. And honest?
Page 953 Page 955
1 casestherewasn't alwaysasmuch as| would have 1 A. Yes, honest, yeah.
2 liked to have seen for meto review to make a 2 Q. Andyou and he have a good relationship?
3 decision. 3 A. |think so.
4 Q. Wadll, isthat another way of saying that 4 Q. Helikesyoualot.
5 you did not believe it met the standard of care? 5 A. Wadll, I think we have a mutual like.
6 A. Oh,that -- | don't know how to phrase 6 MR. DOUBEK: No other questions.
7 this. | want to bevery careful on how | phrase 7 HEARING EXAMINER SCRIMM: Anyone else?
8 that, because standard of care, 20 yearsago, 30 8 MR. FANNING: No, Mr. Scrimm.
9 yearsago, notesthat | saw werevery common. Aswe | 9 HEARING EXAMINER SCRIMM: Thank you,
10 become more and morelitigious, we'retryingto be 10 Doctor. Anything else, gentlemen?
11 less, you know, more detail is probably alittle 11 MR. DOUBEK: No.
12 better. And soistheretruly -- | don't know the 12 MR. FANNING: | don't believe so,
13 standard of care. | think it's not what most people 13 Mr. Scrimm.
14 liketo see, you know. | think they liketo seea 14 HEARING EXAMINER SCRIMM: | would like to
15 littlemore. 15 suggest that -- | would like to talk about some
16 Q. Wasyour charting more complete than 16 scheduling, or not scheduling but a briefing
17 Dr. Ibsen's? 17 schedule sometime next week.
18 A. | would liketo think so most time. But 18 MR. FANNING: That's wonderful. | should
19 onthe--1 know you probably don't want to hear 19 beavailable. | just wondered if we needed to
20 this, but | am going to put the but in there because 20 consider recalling Dr. Kneeland before we
21 | think thisisimportant. | used towork with a 21 commit to a briefing schedule.
22 gentleman, Dr. Book, and his noteswereincredible. 22 HEARING EXAMINER SCRIMM: No.
23 You knew exactly what hewasthinking and wherehe |23 MR. DOUBEK: Okay. Let'stry to shoot for
24 wasgoing and, literally, it would sometimes be two 24 Monday or whatever.
25 pageslong. Compared to hisnotes, my notesweren't |25 HEARING EXAMINER SCRIMM: Monday is
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terrible next week. But I'll have Sandy Duncan
get ahold of you and we'll work something out
to figure out briefing schedule and details of
that briefing.

Are you each satisfied that you have moved
the exhibits that you wanted to move? And I'm
sorry, | have alist from our last in October
and unfortunately | have misplaced it -- it's
probably buried on my desk upstairs -- of the
exhibits that appear to have been discussed but
not moved.

MR. FANNING: And I'm grateful for the
opportunity. | moved Exhibit 21 and I'd like
to renew that. | moved Exhibit 24 and I'd like
to renew that. 1'm going to withdraw 25. And
what else was |eft? And renew 26.

MR. DOUBEK: We would object for the same
reasons.

HEARING EXAMINER SCRIMM: | thought we
dealt with 26. 21 and 24 are admitted. 24 is
not admitted. Let me correct that. | was
looking at 25 when | said that. What was the
other one, Mr. Fanning?

MR. FANNING: | withdrew 25 and renewed
26.
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MR. DOUBEK: Which one was 26?

HEARING EXAMINER SCRIMM: | believe 26 was
admitted.

MR. DOUBEK: Which one was that, Mike?

HEARING EXAMINER SCRIMM: It'sthe notice
posted in the doctor's office about --

MR. DOUBEK: I think it was admitted.

MR. FANNING: Thank you, gentleman.

MR. DOUBEK: And | wouldn't object to it
anyhow.

HEARING EXAMINER SCRIMM: Well, | will
have Sandy Duncan get ahold of you about a
briefing schedule conference.

MR. DOUBEK: Thank you very much.

HEARING EXAMINER SCRIMM: Thank you all.
Weredone. And safe travels.

(The hearing was concluded at

4:55 p.m.)
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