Krueger Investments LLC et al v. Cardinal Health 110 Incorporated et al
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA
Krueger Investments, LLC, CV 12-618-PHX-JAT
Plaintiffs, ORDER
VS.

Cardinal Health 110, Inc.,

Defendants.

Plaintiffs Krueger Investments, LLC and Eagle Pharmacy, LLC (“Plaintiffs”) K
moved for a preliminary injunction (Doc. 28) against Cardinal Health 110, Inc., and C4¢
Health 411, Inc. (collectively “Defendants”), requesting this Court to enjoin Defendan
order them to perform under the parties’ distribution contract for Plaintiffs’ two phar
locations. After holding a hearing on July 17, 2012, the Court enters the following Fin
of Fact and Conclusions of Law and denies Plaintiffs’ request for preliminary injur
relief.

l. BACKGROUND
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On March 2, 2012, Plaintiffs filed suit against Defendants in the Superior Court of

Arizona, Maricopa County. In their Complaint, Plaintiffs allege breach of contract, byeact

of the covenant of good faith and fair dealing, and tortious interference with contr
relations and business expectancy. Doc. 1-1 at 4-11. As relief, Plaintiffs seek

declaratory judgment that Defendants’ refusal to sell pharmaceutical products to Pl
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is a breach of the agreement; (2) specific performance and injunctive relief req
Defendants to reinstate and fully perform under the parties’ distribution contract for
Pharmacy’s two pharmacy locations; (3) attorneys’ fees and costs pursuantto A.R.§
341 and 12-341.01; and (4) compensatory, consequential, and incidental damagjs
amount to be proven at triddl.

The case (No. CV 2012-004620) was assigned to Superior Court Judge Ar
Anderson, who issued a Temporary Restraining Order in favor of Plaintiffs. All p
agreed that the Temporary Restraining Order would remain in effect until the Superio
conducted an evidentiary hearing on Plaintiffs’ preliminary injunction request. Prior
Superior Court’s hearing, however, Defendants removed the action to this Court. As 4
the Superior Court’'s Temporary Restraining Order remained in effect until this C
hearing and decision on a motion for preliminary injunction.

On May 23, 2012, Plaintiffs moved for a Preliminary Injunction against Defen
pursuant to Rule 65 of the Federal Rules of Civil Procedure. The Court now ru
Plaintiffs’ motion.

. FINDINGS OF FACT

Plaintiffs Krueger Investments, LLC and Eagle Pharmacy, LLC are Arizona lir
liability companies with their principle places of business in Phoenix, Arizona. Plaintif
duly authorized to transact and are actually transacting business in the State of Ari:

Defendant Cardinal Health 110, Inc. is a Delaware corporation with its principle
of business in Dublin, Ohio. Cardinal HealthO, Inc. is duly authorized to transact anc
actually transacting business in the State of Arizona as a foreign corporation.

Defendant Cardinal Health 411, Inc. is an Ohio corporation with its principle
of business in Dublin, Ohio. Cardinal Health 44.duly authorized to transact and is actua
transacting business in the State of Arizona as a foreign corporation.

The parties’ relationship is governed by two kinds of contracts: a Prime V¢
Agreement (“PVA”") between Defendants and American Associated Pharmacies,

group purchasing organization of which Plaintiffs are members) and two Mg
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13.

Certification Agreements (“MCA”) between Defendants and Plaintiffs. Doc. 11at 10
On or about September 9, 2009, Plaintiffs’ Eagle Pharmacy #2, a retail phgrmac
located at 38th Street and Bell Road, emtendo an MCA with Defendants to purchase
pharmaceutical products, including controlled substances. Defendants later entergd intc
second MCA with Plaintiffs’ Eagle Pharmacy #1, a retail pharmacy located at 59th Avenu
and Bell Road, with the same purchase terms.
In the MCAs (collectively, the “Agreement”), Plaintiffs agreed to purchase
pharmaceuticals from Defendants pursuatitéderms of the PVA. The PVA’s ter require
Plaintiffs to comply with any applicablcrules regulations ordinances anc guidance of the
Drug Enforcement Administration (“DEA”) related to the purchase, receipt, possegssion
storage, use, dispensation, and distribution of pharmaceutical products, including controlls
substances. The terms of the Agreement also stipulate that Cardinal Health may tgrmin:
the Agreement immediately in the event it reabbndetermines that Plaintiffs are in breach
of the PVA.
On January 4, 2012, Defendants conducted a compliance review of Eagle Phagrma
#2 to determine if diversion of controlled substances might be occurring. Inventory
inconsistencies and the disproportionately large quantities of controlled substances|sold
Plaintiffs led Defendants to determine tPlaintiffs poset a risk of diversion Pursuar to
the Controllec Substance Act (“CSA”), 21 U.S.C. § 801, and guidance from the DHA,
Defendants subsequently terminated all shipments of controlled substances to Plaintiffs
February 2012.
Following Defendants’ termination of conliexd substance shipments to Plaintiffs,
Compliance Officer Ed Hunter of the Arizona State Board of Pharmacy conducted a
ordering and dispensation inspection of Eagle Pharmacy #2 on February 29, 2012. Ag ares
of that inspection, Plaintiffgvere issued a citation for violating A.R.S. § 36-2523 (drug
overages and shortages) and Arizona Administrative Code R4-23-11(B)(a) (stocking drug
that exceed their expiration date); however, Mr. Hunter made no specific findirjgs o

diversion and the Arizona State Board of Pharmacy took no adverse action aga|nst tl
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licensing of Eagle Pharmacy or Mr. Bryan Krueger, Pharmacistin Charge at Eagle Ph
#2.

To date, the DEA has taken no adverse action against the licensing of Plaintif

arma

[S. N

has any regulatory body, state or federal, found that Plaintiffs are actually diverting

controlled substances.

To date Plaintiffs have beer unabl¢to contrac with a replacemet distributoli thar is

willing to mee Eagle Pharmacy’ total demand for pharmaceutical products. Mr. Krugger

testifiec althe hearin¢that AmerisourceBerge has agreeito contrac with Eagle Pharmacy

aslong as supply restriction: are placecon certair classe of controllec substance anc that

those restriction: would not allow Plaintiffs to stay in business. Mr. Krueger also testified

thai McKessot is still consideing whethe to supply Plaintiffs with controllec substances|

1. CONCLUSIONSOF LAW

To obtair preliminary injunctive relief, the moving party mus show (1) alikelihood

of succes on the merits (2) a likelihood of irreparable harm to the moving party in the

absenc of preliminary relief; (3) tha: the balanc: of equitie: tips in the favor of the moving
party.anc (4) thatar injunctior isin the publicinterest Winteilv. Natural Res Def. Councill,
Inc.,12€ S. Ct. 365 37€(2008) Am Trucking Assoc. Inc. v. City of Los Angele, 55¢€ F.3d
1046, 1052 (9th Cir. 2009).

A preliminary injunction is “an extraordinary and drastic remedy, one that
should not be granted unless the movant, by a clear showing, carries the burden of
persuasion.Mazurel v. Armstron, 520 U.S. 968, 972 (1997) (citation omitteSee also
Landrigar v. Brewe, 625 F.3c 1132 114( (9th Cir. 2010) Stormans Inc. v. Seleck, 586
F.3d 1109, 1127 (9th Cir. 2009).

“The basicfunctior of a preliminary injunctior is to preserv the statu: quc pending
a determinatio of the actior on the merits.” Chalk v. U.S Dist. Couri Cent Dist. of
California, 84CF.2c 701 704 (9th Cir. 1988 (citing Los Angele Mem’l ColiseunComm’r,
634 F.2d at 1200 (citations omitted)).

But “[a] mandator injunctior ‘goes well beyoncsimply maintainin¢ the statu: quo
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pendent lite [and] is particularly disfavored” Stanley v. Univ. of S. Ca, 13 F.3d 1313
132((9th Cir. 1994 (citing Andersoliv. Unitec State, 612 F.2¢ 1112 1114 (9th Cir. 1979)
(interna citatior omitted)). The status quo means “the last, uncontested status
preceded the pending controverdydrlyn Nutraceuticals, Inc. v. Mucos Pharma GmbH
Co, 571 F.3d 873, 879 (9th Cir. 2009).

Because “[a] mandatory injunction orders a responsible party to take aitipatid
here Plaintiffs seek an order requiring Defendants to reinstate and fully perform un
parties’ distribution agreement, the test for a mandatory preliminary injunction appli

There is a heightened burden where a plaintiff seeks a mandatory prelir

injunction, which should not be granted “unlessfiéicts and law clearly favor the plaintiff,

whicl

der tf
bS,

ninar

Comm. of Cent. Am. Refugees v. IN7S5 F.2d 1434, 1441 (9th Cir. 1986) (citatipn

omitted).

Under the general rule, “where the party seeking a preliminary injunction fa
satisfy any one of th@inter factors, the preliminary injunctiomus! be denied.’ Video
Gamin¢ Techs. Inc. v. Bureat of Gamblin¢ Control, 35€ Fed Appx. 89.92 (9th Cir. 2009)
(citing Winter 12€ S. Ct al 375—-76) Notably however the Ninth Circuit does allow th
issuanc of a preliminaryinjunctior wher “a plaintiff demonstrate. . . thaiseriou:questions
goinc to the merits were raisec anc the balanc: of hardships tips sharply in the plaintiff
favor . ... Of course, plaintiffs must also satisfy the other [Wioferfactors.”Alliance for
the Wild Rockies v. Cottreb32 F.3d 1127, 1134-35 (9th Cir. 20{dyiotingLands Council
v. McNair, 537 F.3d 981, 987 (9th Cir. 2008) (en banc)).

Under the Ninth Circuit’s alternative standard, Plaintiffs have demonstrated s
questions going to the merits of the case. Specificthe VPA provide: thai Defendant can
terminatc the Agreemer if Plaintiffs fail to comply with all applicabl¢ laws, rules,
regulations, ordinances and guidance of the DEA.

Defendants have demonstrated that several of the factors flagged by the L
indicative of possiblcdiversion—thiordering of alimited variety of controllec substancein

guantities disproportionate toglguantity of non-controlled medications ordered, one or 1
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pracitioners writing a disproportionat shar« of the prescription for controllec substances

thaiwerefilled by Plaintiffs, high purchas rate«for controllecsubstance anc the placement
of order¢ of unusue frequency—wer preser when they chose to cease all shipments
controlled substances to Plaintiffs.

However, it remains unclear whether mere suspicion of wrongful activity is enol
constitute a failure by Plaintiffs to comply wel applicable laws, rules, and guidance of
DEA, as required before Defendants can terminate for violation of the VPA. Pla
maintain that Eagle Pharmacy was in full compliance with the terms of the VPA
Defendants terminated the Agreement, and neither the DEA nor the State Board of P}
has taken any adverse action against Eagle Pharmacy for diversion, despite rq
notification of Eagle Pharmacy’s exact ordering patterns.

Despite raising serious questions going to the merits of the case, Plaintiffs
demonstrate that the equities tip sharply in their feln eact case courts “must balancithe
competing claims of injury anc mus conside the effeci on eaclt party of the granting o
withholdinc of the requeste relief.” Wintel, 12€ S. Ct.ai 376—7" (2008 (citations omitted).

Plaintiffs allege that a substantial portion of their business will be lost due t
terminatior of the Agreemen' Specifically Plaintiffs argue¢ thar the severanc of a vital
supplyof pharmaceutical product and subsequent loss of revenue and customer patron
force Eagle Pharmac to gcouiof busines«Mr Kruege alsctestifiec thai Plaintiffs have been
anc may continue to be unable to locate a new controlled substance distributor due to |
highly regulater nature of these drugs and the circumstances surrounding Defend
terminatior of the Agreement. Plaintiffs believe that these hardships, coupled wit
Inconvenience some patients may experience if required to switch pharmacies, are in
and particularl inequitable giver that Eagle Prarmacy was and continues to be fu
compliant and licensed by all applicable governmental authorities.

On the othel hand there is substanti¢ evidenci that Defendant coulc experience
considerabl hardshi| sfould a preliminary injunction require Defendants to continug

supply Plaintiffs with controllec substance despte Defendants’ obligation to voluntari
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ceas all shipment to customer involvec in suspecte diversion Se«Cardinal Health Inc.
v. Holder, No. 12-185 201z U.S. Dist. LEXIS 29684, at *9, *60 (D.D.C. Mar. 7, 201
(Upholding the DEA’s suspensic of Cardina Health’s distributor registration). Here, tk
revocation of Defendants’ DEA registration ag tlosure of their Phoenix distribution cent
which ships approximaely 140 million dosage units of prescription drugs per month
service more thar 2,20( custome account in Arizona California Nevada New Mexico,

anc Texas would creatt significan hardshi| to Defendant: their other customers, and t
consumer.

While the Court does not question the seriousness of Plaintiffs’ lost revenue c
and the inconvenience that some current Eagle Pharmacy customers may experiend
they be required to fill controlled substance prescriptions at alternative pharmacies, P
fail to demonstrate that the balance of equitiesdifagplyin their favor.

Even if Plaintiffs could demonstrate thaéthalance of equities tips sharply in th
favor, Plaintiffs are still required to show that there is a likelihood of irreparable injur
that injunctive relief is in the public intereSteeAlliance for the Wild Rockie$32 F.3d at
1134-35.

Here, Plaintiffs have failed to demonstrate sufficient irreparable harm in the ak
of an injunction. To obtain injunctive relief, “a plaintiff mudemonstrat immediate
threatene injury asaprerequisit to preliminaryinjunctive relief.” Caribbear Marine Servs.
Co., Inc. v. Baldrig, 844 F.2d 668, 674 (9th Cir. 1988) (emphasis in original).

Courts car conside economir hardshp, actua or threatene loss of customers,
busines reputatior anc goodwill in determinin(the presenc anc sufficiency of irreparable
harm Se«Rent-A-Cente Inc.v. Canyor Televisiol & Appliance Rental Inc., 944 F.2¢ 597,
60z (9th Cir.1991 (finding thaidamag to reputatiol or custome relationship may support
a finding of irreparabl harm becaus it is difficult to quantify) But see, e., Goldie’s
Bookstoriv. Sup Ct., 73€F.2c 466 472 (9th Cir. 1984 (rejectin¢plaintiff's claim of loss of
“goodwill anc ‘untold’ customers becaus the injury was not substantized by any factua

allegations and was too speculative to establish a claim of irreparable injury).
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Irreparabl harm mus alsc be accompanie by ar inadequac of lega remedies In re
Estat¢of FerdinancMarcos, 25F.3c¢ 1467 1477(9th Cir. 1994 (citing Los Angele Coliseum
Commn, 634 F.2d at 1202). In other words, a prelimiiinjunction cannot typically issu
wher the allegec harm can be remedied by money damages aSee Stanle, 13 F.3c at
1320-2: (to obtair a preliminary injunction the moving party must demonstrate that t
remedy at law is inadequate).

Here, although Plaintiffs argue that “it is a virtual certainty that the business w
be able to survive” if they are unable to sell controlled substances, Plaintiffs fai

substantiate this claim by showing that their business cannot continue based on eithe

112

[l not
ed t
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of non-controlled substances alone or in combination with their other suppliers of controlle

substances. For example, Mr. Kreuger testified that other large pharmaceutical whol
specificallyAmerisourceBergen aiMcKessor haveeitheiconditionallyaccepte or arestill

considering Plaintiffs’ request for an alternative supplier. Plaintiffs’ lack of proof rega
Imminent irreparable harm therefore prevents Plaintiffs from “demonstrating” the ki

irreparable harm necessary for this Court to order injunctive relief.

psale

rding

hd of

Moreover, Plaintiffs’ allegations that Eagle Pharmacy will suffer irreparable harm due

to a general loss of sales or the complete cessation of operations are unpersuasive i

the evidence presented at this stage. Plaintiffs have failed to introduce non-con

n ligh

Cluso

evidence related to unquantifiable harm such as loss of customer relationships or dama

reputation.

Although Plaintiffs claim that their harm cannot be compensated, the Court finds tha

the loss of sales revenue due to Plaintiffghifity to obtain and sell controlled substang¢es

can be calculated with relative accuracy. Given the availability of Plaintiffs’ historic pur
and sales data, coupled with the fixed term of the Agreement, this Court finds

reasonable basis exists for calculating thedd$sture revenue due to Defendants’ decis

Chase
that

on

to cease all shipments of controlled substances to Plaintiffs. Because Plaintiffs have gdequ

legal remedies, they do not need injunctive relief.

Finally, Plaintiffs failed to demonstrate that an injunction is in the public intgrest.
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Although the denial of a preliminary injunction may impact the convenience that sgme o

Plaintiffs’ customers currently enjoy in procuring pain medication, customer access t(
prescription drugs via alternative pharmacies would remain unchanged.

Furthermore, itis clearly in the public interest for Defendants, and all pharmace
distributors, to prevent the abuse and diversion of controlled prescription drugs intc
channels, especially where Plaintiffs’ activities pose a risk of diversion based on
guidelines and regulations. The DEA has been explicit on this point. Doc. 32-1 at 3 (“f
to maintain effective controls against diversion is inconsistent with the public interes

Accordingly, because the public’s intstein obtaining prescriptions from tH
pharmacy of its choice does not outweigh the public’s interest in preventing the aby
diversion of controlled prescription drugs, the Court finds that Plaintiffs have
demonstrated that an injunction is in the public interest.
V. CONCLUSIONS

For the reasons discussed above, Plaintiffs have not met their burden of demon
that they are entitled to a mandatory preliminary injunction requiring Defendants to r
the shipment of controlled substances pursuant to the Agreement.

Accordingly,

ITISHEREBY ORDERED that Plaintiffs’ Motion for a Preliminary Injunction (Do
28) is denied.

IT ISFURTHER ORDERED that Defendants’ Motion to File Sur-Rephstanter
(Doc. 39) is denied.

DATED this 24th day of July, 2012.

-

y James A. Teilborg /
United States District Judge
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