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. INTRODUCTION | )“’*
%
1. This Complaint is brought in order to redress the Plaintiffs’ claims for

wrongful termination in violation of public policy (“common-law whistleblower”),
healthcare whistleblower violation (M.G.L. c. 149 §187), wage and hour violation,
breach of contract, intentional infliction of emotional distress, and interference with
contractual relations. Plaintiffs incorporate herein by reference all facts and claims
alleged in this Complaint and to be discovered during the pendency of this case.
II.  PARTIES

2. Plaintiff, Karen Hathaway, PharmD. (hereinafter, Hathaway) was
employed by Rite Aid Corporation, Inc. (hereinafter, RAC) as a pharmacist from October
2007 until her termination on or about November 1, 2008. She.was the staff
pharmacist partnered with Leslie in RAC Store No. 10071 located in Lee, Massachusetts

until her termination. Her residential address is 175 Cascade Street, Pittsfield,




Massachusetts 01201. At all times relevant herein, Hathaway practiced pharmacy in
compliance with the laws, rules and regulations governing the practice of pharmacy.

3. Plaintiff, Steven Leslie, PharmD. (hereinafter, Leslie), was employed by
RAC beginning in November 1989 and until his termination on September 17, 2008.
Leslie was the Pharmacy Manager and Manager of Record of RAC Store No. 10071
located in Lee, Massachusetts at the time of his termination. His residential address is
25 Oliver Avenue, Pittsfield, Massachusetts 01201. At all times relevant herein, Leslie
practiced pharmacy in compliance with the laws, rules and regulations governing the
practice of pharmacy.

4. Defendant, Rite Aid Corporation, is a business entity organized under the
.Iaws of the State of Pennsylvania. RAC maintains a principal business address at 30
Hunter Lane, Camp Hill, Pennsylvania 17011. At all times relevant to these
proceedings, RAC either employed or terminated Plaintiffs Leslie and Hathaway from its
store located in the Commonwealth of Massachusetts, with a principal business address
of 25 Park Street, Lee, Massachusetts 01238.

5. Defendant Garret Cavanaugh, PDM (hereinafter, Cavanaugh), has a
residential address of 321 Cedar Swamp Road, Monson, Massachusetts 01057.
Cavanaugh was a Pharmacy District Manager of RAC responsible for supervising
Hathaway and Leslie. At all times relevant herein, Cavanaugh was acting within the
scope of his employment with RAC.

6. Defendant Kevin Bellino, R.Ph. (hereinafter, Bellino), has a residential

address of 3 Stonegate Circle, Grafton, MA 01519. Bellino was a Pharmacy District
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Manager of RAC responsible for supervising Hathaway and Leslie. At all times relevant
herein, Bellino was acting within the scope of his employment with RAC.
1II.  FACTS

7. In September 2007, RAC hired Hathaway to be a staff pharmacist and
member of the pharmacy team in District 3107, responsible to practice pharmacy
according to the laws, rules and regulations governing the practice of pharmacy.

8. In November 2007, RAC assigned Hathaway to practice pharmacy at its
Store No. 10071 located in Lee, Massachusetts.

S. When Hathaway arrived at RAC Store No. 10071, she learned that
patients had complained to Massachusetts State Representative William “Smitty”
Pignatelli (hereinafter, Pignatelli) and the Massachusetts Board of Pharmacy
(hereinafter, BOP) about poor pharmacy service, disorganization and dispensing errors.
After practicing pharmacy at RAC Store No. 10071, Hathaway determined that in fact
prescriptions were being filled in an unsafe manner and the situation presented a health
and safety risk to the public.

10. In 2007 RAC Store No. 10071 had experienced a number of dispensing
errors and public complaints to the BOP. At that time, Leslie was working for RAC as a
- part time pharmacist at that time and held a full time pharmacist position with Price
Chopper. Towards the end of 2007, Leslie was approached by Sabrie Ibraham,
Regional VP of RAC Pharmacy Operations (hereinafter, Ibraham) and offered a full time

position with RAC to correct the serious public health and safety issues at Store No.

10071.




11. In order for Leslie to take the position with RAC, he had to break a
contract with his employer at the time, Price Chopper, and pay money back to Price
Chopper under the terms of their written agreement.

12.  RAC was so anxious and determined to acquire Leslie that it agreed to
credit him with approximately 18 years of seniority based upon his prior employment
with Brooks Pharmacy/Eckerd Drug and promised him a $45,000 sign on bonus.

13.  In December 2007, Leslie accepted the offer and RAC promoted him to be
its Pharmacy Manager and Manager of Record at its Lee pharmacy, RAC Store No.
10071 on a full time basis.

14. Leslie relied upon RAC’s promises and its implied covenant to honor the
contract in good faith and deal with him fairly in the terms and conditions of his
employment as the Pharmacy Manager and Manager of Record at Store No. 1007/1.

15.  During the entire period of time that Leslie was employed by RAC, he
received favorable performance evaluations and assessments.

16.  During the first three months of his employment with RAC at Store No.
10071, Leslie was able to confirm that dispensing errors and public complaints to the
BOP had occurred from this location. Upon his arrival, he determined that the practice
of pharmacy at Store No. 10071 presented a public health and safety risk. Leslie
undertook to correct the safety deficiencies through staffing and management.

17.  Within four months of having accepted the full time position with RAC,
Leslie had managed the pharmacy and addressed the public health and safety risks and

BOP complaints. He brought the practice of pharmacy at Store No. 10071 into



compliance with the laws, rules and regulations governing the practice of pharmacy and
it was once again safe to have prescriptions filled there. Leslie’s efforts in bringing the
pharmacy into compliance with the safe practice of pharmacy included his
corresponding with the BOP and making certain that necessary staffing levels were met.

18.  Beginning in April 2008, RAC Pharmacy District Manager, Bellino and
Ibraham began exerting pressure on Leslie to violate Massachusetts pharmacy
regulations governing the pharmacist-to-technician ratio. Ibraham acknowledged the
Massachusetts law requiring a minimum pharmacist-to-technician ratio, but indicated
that Bellino had a budget they had to work within. If that meant violating the law, then
it was to be violated.

19. Leslie informed his superiors verbally, including Bellino and Cavanaugh,
and confirmed in writing on May 13, 2008, that the requests being made of him relative
to pharmacy staffing were in violation of the laws, rules and regulations governing
pharmacy supervisory ratios and in his professional judgment presented a threat to
public health and safety. These concerns were renewed verbally, and in writing, on
July 7 and again on September 3, 2008 when Leslie insisted on adequate staffing and
compliance with the regulations governing the practice of pharmacy. Neither Bellino
nor Cavanaugh would respond in writing.

20. Leslie’'s management of the pharmacy and insistence upon compliance
with the laws, rules and regulations governing the practice of pharmacy angered Bellino
and Cavanaugh. Bellino made several inappropriate and threatening comments to

Leslie regarding Leslie’s interpretation of his duties as the Manager of Record and
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obligation to enforce the laws governing the practice of pharmacy. Bellino accused
Leslie of threatening a “Whistleblower” claim using that specific word.

21. Bellino and Cavanaugh continued making demands upon Leslie, and
witnessed by Hathaway, to reduce technician hours and eliminate pharmacist overlap
hours. These demands would create the unsafe condition that had existed previously
and would resuit in a health and safety risk to the public. On May 12, 2008, Hathaway
sent an e-mail to Ibrahim specifically advising him of the public health and safety risk
associated with the staffing demands being made upon the pharmacy and requesting
that he reconsider the staffing cuts. Ibrahim did not respond.

22. Hathaway eventually contacted Pignatelli’s office personally to report the
conditions at RAC Store No. 10071 and her concern for the health and safety risks
associated with practicing pharmacy without proper staffing.

23. Later in May 2008, Hathaway contacted Bellino requesting permission to
close the pharmacy early because circumstances created an unsafe practice
environment that presented a health and safety risk to the public. Bellino returned
Hathaway’s call demanding “who called Pignatelli?” Hathaway, being concerned for her
position, responded that perhaps it was a customer because conditions were terrible in
the pharmacy and she then proceeded to close the pharmacy early.

24. On July 15, 2008, Hathaway met with Pignatelli in his office in Lenox,
Massachusetts. The two specifically discussed the public health and safety risks

associated with the practice of pharmacy at the RAC Store No. 10071. Later that same




day, Bellino contacted Leslie and instructed Leslie to tell Hathaway to stop talking with
Pignatelli.

| 25. Leslie refused to so instruct Hathaway and refused to violate the
pharmacist-to-technician ratio. August is a vacation month and no action was taken by
RAC. On September 4, 2008, Bellino and Cavanaugh placed Leslie on suspension with
pay pending an investigation.

26.  On September 4, 2008, Cavanaugh contacted Hathaway and advised her
that she was no longer assigned as a pharmacist at RAC Store No. 10071 and would
now be demoted to a “floater” pharmacist position to be assigned as needed.
Hathaway was also informed that Leslie had been suspended indefinitely. Cavanaugh
advised Hathaway that she would be contacted by a scheduler for “floater” pharmacist
hours at various RAC store locations.

27. On September 17, 2008, Cavanaugh terminated Leslie from his
employment with RAC. No specific reason was given at the time. Leslie sent
Cavanaugh an e-mail later that day requesting the réason why he was terminated,
copies of any policies allegedly violated, and payment of outstanding wages.

28. - In September 2008, Bellino and Cavanaugh knew of the terms and
conditions of both Plaintiffs’ written employment agreement with RAC. They knew or
should have known that both Plaintiffs would suffer serious economic and emotional
damages if terminated from their employment as pharmacists with RAC. Finally, they
knew or should have known that the Plaintiffs would not knowingly violate any law, rule

or regulation governing the practice of pharmacy even if instructed to do so.




29. Bellino and Cavanaugh acted intentionally and were motivated by a fear of
Pignatelli becoming involved with their upper management. They retaliated against
Plaintiffs for having contacted Pignatelli about concerns for the health and safety risks
to the public. This conduct was outrageous and extreme and likely to cause the severe
emotional distress that resulted.

30. To date, RAC has failed to pay Leslie earned wages totaling $13,764.00,
plus statutory interest and penalties thereon, due and payable September 17, 2008.

31. In addition, RAC has failed to pay Leslie the remaining wages of
$25,000.00 that it agreed to pay as a sign on bonus when he accepted the position and
had to cancel his contract with Price Chopper.

32. Since his termination from RAC, Leslie avers that he had to accept a
position as a pharmacist at a reduced hourly rate and fewer hours per week. He
earned $60.00 per hour at RAC and now earns $51.92 at BMC beginning October 15,
2008. Furthermore, in his current position, the opportunity for overtime hours is
significantly less and therefore his wages are significantly less. From September 4,
2008 to October 15, 2008 he worked only part time at NARH resulting in further lost
wages. In his current position the computation of vacation earned time is significantly
reduced. Finally, Leslie had approximately 19 years seniority credited to him as anv
employee of RAC at the time of his termination.

33. Hathaway avers that she was assigned only eight hours of “floater”
pharmacist hours in the month of September 2008 and no hours in the months of

October and November. She went from working approximately 30 hours per week to 0
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39. . As a result of the Defendants’ actions in terminating Leslie without
payment of wages owed, he has been authorized by the Massachusetts Attorney
General to pursue the payment of wages and other benefits together with treble
damages, costs of litigation, and reasonable attorneys’ fees pursuant to MGL Ch. 149
§150 and Ch. 151 §1B and 20.

COUNTII
(Wrongful Termination in Violation of Public Policy — Common Law Whistleblower)

40. Leslie and Hathaway (hereinafter, Plaintiffs) hereby restate and
incorporate herein by reference each paragraph of this Complaint as if fully stated
under this Count.

41. The Plaintiffs’ efforts to practice pharmacy at RAC Store No. 10071 were
in pufsuit of the public health and safety. As such, public policy would embrace the
Plaintiffs’ acts and the Plaintiffs’ refusal to act inconsistent with the public health and
safety. At all times, the Plaintiffs were acting in good faith and consistent with their
professional duties to the public and the profession of pharmacy.

42. In deciding to terminate the Plaintiffs, the Defendants were motivated by
bad faith, malice or retaliation.

43, The Plaintiffs were terminated because they contacted Representative
Pignatelli and requested his assistance in protecting the health and safety of the public.
Plaintiffs were confronted with a corporate entity and senior managers who were
demanding they violate of the law governing the practice of pharmacy. The Plaintiffs’

actions in contacting Representative Pignatelli and their actions in refusing to violate the
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law governing the practice of pharmacy are actions which are in support of public
policy.

44,  The Plaintiffs were also terminated because they demanded their earned
wages. They acted at all times within applicable law which public policy encourages.
Their termination was in direct responsé to and in retaliation for having insisted on their
lawful rights.

45. As a result of the Defendants’ actions in terminating the Plaintiffs or
modifying théir terms and conditions of employment, the Plaintiffs have suffered
damages as more fully set forth below.

COUNT II1
(Healthcare Whistleblower Violation of M.G.L. ch. 149 §187)

46. Plaintiffs hereby restate and incorporate herein by reference each
paragraph of this Complaint as if fully stated under this Count.

47. Chapter 149, §187 specifically defines healthcare provider to include
pharmacists. It defines healthcare facility to include a corporation or other provider of
healthcare services that are subject to licensing. The Plaintiffs and the Defendants are
governed by M.G.L. Ch. 149.

48. Chapter 149 specifically prohibits retaliatory action and termination and
any other adverse action taken against a pharmacist in the terms and conditions of their
employment.

49.  Plaintiffs disclosed, and threatened to disclose acts and circumstances that
they reasonably believed was in violation of a law, rule, regulation or professional

standard of practice that posed a risk to public health or safety. Specifically, Plaintiffs
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hours per week. In November she considered herself involuntarily terminated since
RAC was not assigning her any work hours.

34.  When Hathaway was authorized to work 40 hours per week with RAC, she
was required to terminate her contract with the University of Massachusetts earning
$6,904.00 per semester. At the time of her termination from RAC, Hathaway was
earning $55.25 per hour as a staff pharmacist. Furthermore, she was entitled to three
weeks of paid vacation per year plus a 401K matching contribution.

35. In order to meet her financial obligations, Hathaway accepted a position
with Big Y Foods, Inc. in November 2008. This position pays an hourly wage of $51.00
as a staff pharmacist and does not give her comparable benefits to the RAC position
she enjoyed. In addition, Hathaway has suffered economic penalties as a result of
RAC’s actions.

Iv.  CAUSES OF ACTION

COUNTI
(Non-Payment of Wages)
MGL Ch. 149 and 151

36. Leslie hereby restates and incorporates herein by reference each
paragraph of this Complaint as if fully stated under this Count.

37. Leslie is owed earned wages from RAC totaling $13,764.00, plus the
$25,000 wages sign on bonus, plus 401K match by RAC, plus statutory interest and
penalties.

38. The wages are due and owing to Leslie, together with statutory interest,

costs and reasonable attorney fees.




disclosed and refused to engage in the practice of pharmacy under circumstances
where there were not sufficient pharmacists present and/or pharmacy technicians in
accordance with the ratios established by the BOP. These practice standards and ratios
established by the BOP were specifically designed to protect the health, safety and
welfare of the public when consuming prescription medication.

50. As a result of the Plaintiffs having engaged_ in protected activity as
outlined under Chapter 149, §187, the Defendant terminated Leslie and adversely
altered the terms and conditions of Hathaway’s employment.

51.  The Plaintiffs claim as damages all remedies at common law, including but
not limited to, emotional distress, humiliation, embarrassment, lost wages, lost earning
capacity, fringe benefits, medical expenses, costs, expert witness fees, and reasonable
attorney fees.

52. As a result of the Defendants’ actions in terminating the Plaintiffs or
modifying their terms and conditions of employment, the Plaintiffs have suffered
damages as more fully set forth below.

COUNT 1V
(Breach of Contract)

53. Plaintiffs hereby restate and incorporate herein by reference each
paragraph of this Complaint as if fully stated under this Count.

54. Plaintiffs and Defendant RAC entered into a valid written agreement
(contract) providing for Plaihtiffs to be employed as pharmacists and compensated for
their professional services. Defendants Cavanaugh and Bellino were aware of and knew

the terms of said contracts. At all times, the Plaintiffs relied upon the Defendants’ duty
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to act in good faith and deal fairly in the execution of their employment contract.
Notwithstanding the terms of the parties’ contract and the Defendants’ duty to act in
good faith and deal fairly, the Defendant RAC breached the contract and duty by
wrongfully terminating them, and Defendants Cavanaugh and Bellino wrongfully
induced Defendant RAC to terminate the Plaintiffs.

55. At all times relevant herein, the Plaintiffs acted in good faith and dealt
fairly with the Defendants. Plaintiffs complied with all of the terms and conditions of
their employment contract. Notwithstanding the Plaintiffs’ compliance with the
contract, they were unilaterally terminated by the Defendant.

56. As a result of the Defendants’ actions in terminating the Plaintiffs or
modifying their terms and conditions of employment, the Plaintiffs have suffered
damages as more fully set forth below.

COUNTV
(Intentional Infliction of Emotional Distress)

57. Plaintiffs hereby restate and incorporate herein by reference each
paragraph of this Complaint as if fully stated under this Count.

58. Plaintiffs allege that Defendants jointly and severally engaged in extreme
and outrageous conduct when they made demands upon Plaintiffs to violate the laws,
rules and regulations governing the practice of pharmacy. Defendant RAC, by its upper
management, and Defendants Bellino and Cavanaugh individually, knew or reasonably
should have known that the Plaintiffs’ would suffer severe emotional distress when
presented with the demand to practice pharmacy in violation of the law. This is

particularly true where the requirements of the law were consistent with the
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professional standards of practice and designed to protect the health and safety of the
consuming public.

59. As a result of the Defendants’ intentional actions, the Plaintiffs have
suffered damages as more fully set forth below.

COUNT VI
(Interference with Contractual Relations)

60. Plaintiffs hereby restate and incorporate herein by reference each
paragraph of this Complaint as if fully stated under this Count.

61. The Plaintiffs’ contractual relationship with Defendant RAC constituted an
advantageous business relationship, agreement or contract wherein the Plaintiffs
provided labor and services and the Defendant, RAC, paid wages and compensation and
benefits for the work conducted by the Plaintiffs.

62. Defendants’ upper management, Cavanaugh and Bellino, had intimate and
first hand knowledge of the employment terms and agreemént bétween the Plaintiffs
and Defendant RAC.

63. Moreover, Cavanaugh and Bellino knew of the existence of a written sign-
on bonus that required two years of labor and service by the Plaintiffs in order to retain.
the economic sign on benefits of having been hired by Defendant RAC.

64. The Defendants, Cavanaugh and Bellino, knowingly, intentionally,
maliciously and improperly interfered with the Plaintiffs” contractual relationship baéed

upon improper motive and using improper means.
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65. As a result of Defendants’ actions as alleged herein, the Plaintiffs have
suffered a loss of advantage, employment, and the advantageous business relationship
they enjoyed with Defendant RAC.

66. As a result of the Defendants’ actions, the Plaintiffs have suffered
damages as more fully set forth below.

V. PRAYERS FOR RELIEF

WHEREFORE, the Plaintiffs, Leslie and Hathaway, hereby request that this
Honorable Court grant the following relief:

A. Leslie requests that the withheld wages be paid to him, in the amount of
$38,764.00, together with penalties, costs of litigation, interest and reasonable attorney
fees;

B. Both Plaintiffs request that they be paid their reasonable costs, expert
witness fees, and attorney fees associated with this action;

C. Both Plaintiffs request that they be paid compensatory damages for
physical illness, emotional distress, humiliation, anxiety, embarrassment, loss of
enjoyment of life, loss of advantageous business relations, loss of seniority, and any
other economic loss proven at trial, plus lawful interest thereon;

D. Both Plaintiffs request that they be awarded enhanced compensatory and
multiple actual damages against the Defendants because its acts as alleged in the
preceding paragraphs with willful, wanton and/or with reckless indifference to the
vPIaintiffs;

E. Both Plaintiffs request that they be awarded punitive damages;

. s



F. Both Plaintiffs request that they be paid interest, reasonable attorney
fees, penalties and any other monies determined to be due and owing to them during
this proceeding; and

G. Both Plaintiffs request such other and further relief as the Court deems

just and equitable.

The undersigned named Plaintiffs verify that they have carefully read each and every
allegation made herein and the same are true and accurate to the best of their
knowledge, information and belief.

Karen Hathaway, Pharm D.

Steve Leslie, Pharm D.__

Respectfully submitted,

Steven Leslie and Karen Hathaway, Plaintiffs
By and through their attorneys,

BELIVEAU, FRADEJF TE, DOYLE&GALLANT PA
.%{»J-rr‘
Dated: -A=gest € |, 2009

/ Richard E. F'radette Esqunga(
Bar No. 844 — New HampSh
91 Bay Street - P.O. Box 3150
Manchester, NH 03105-3150
(603) 623-1234
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By :

Ronald E. Gr&?on, Esquire
BBO No. 662958

Legacy Bank Building

25 B Main Street

Lenox, MA 01240
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